BEFORE ALLAN L. MCVEY INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

ANDREW PHILLIPS,
Complainant,

V. ADMINISTRATIVE PROCEEDING NO. 25-IC-185867

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,

Respondent.

FINAL ORDER

The undersigned, Insurance Commissioner of the State of West Virginia, does hereby
adopts and approves the Recommended Decision of the Hearing Examiner, appended hereto, as
well as the findings of fact and conclusions of law therein contained. The Complainant failed to
prove that the Respondent violated West Virginia Unfair Trade Practices Act or West Virginia
Code § 17A-4-10.

Therefore, the complaints should be denied.

THEREFORE, it is HEREBY ORDERED that the Complaint by Andrew Phillips is
dismissed.

The objections of any party aggrieved by this Order and to the Recommended Decision
herein adopted are preserved.

The Commissioner’s final orders are subject to judicial review in the Intermediate Court
of Appeals as set forth in W.Va. Code § 51-11-4(b)(4). Any person aggrieved by this Order
may, within 30 days of the entry of the judgment being appealed, file an appeal as set forth in

W.Va. Code § 33-2-14 and Rule 5(b) of the West Virginia Rules of Appellate Procedure.



ENTERED this /%7 day of /351/,\,6, 12026,

(Pl X B Yo

ALLAN L. MCVEY, CPCU, AWAI, AAM, AIS.
INSURANCE COMMISSIONER



BEFORE ALLAN L. MCVEY INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

ANDREW PHILLIPS,
COMPLAINANT,

V. ADMIN. PROCEEDING NO. 25-1C-185867

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
RESPONDENT.

RECOMMENDED DECISION
OF THE HEARING EXAMINER

On April 1, 2026, a hearing was held before Hearing Examiner Mark W. Carbone, Esquire,
at the West Virginia Offices of the Insurance Commissioner, Charleston, West Virginia. Sabrena
Gillis, Esquire, and Amanda Rodriguez appeared on behalf of State Farm Mutual Automobile
Insurance Company (hereinafter “Respondent”). Andrew Phillips appeared on behalf of Andrew
Phillips (hereinafter “Complainant”). Following the hearing, the matter was deemed submitted for
recommended decision.

Based upon a thorough review of the entire record in this case, the undersigned now makes
the following Findings of Fact and Conclusions of Law.

Findings of Fact

1. On August 20, 2025, the Complainant’s son was driving the Complainant’s 1968
Ford Galaxy near Belington, West Virginia. There was a vehicle stopped in the middle of the road
and to miss hitting the stopped vehicle, the Complainant’s son drove the car off the side of the
road. When the car went off the side of the road it hit a dip which caused the car to flip. The car

landed on its top. (Tr. P. 7,17, and 19)



2. The accident was reported to the Respondent on August 20, 2025, by Ms. Tiffany
Phillips, a co-insured of the vehicle. (Tr, 34: Resp, Ex, 18)

3. A tow truck was called to the scene of the accident. The tow truck flipped the
damaged car back on its wheels. The Complainant testified that he wanted his vehicle towed to
his home, but the Respondent insisted that the vehicle be towed to Buckhannon, West Virginia so
that an assessment of the damage could be done. (Tr. P. 7)

4. It is the Respondent’s position that he had a right to have the vehicle towed to his
home immediately after the accident. The vehicle was towed to the Complainant’s home after the
Complainant filed a complaint with the West Virginia Offices of the Insurance Commissioner.
There was nothing in the Respondent’s file notes that indicated that the Complainant requested
that his vehicle be taken to his home. (Tr.P. 7-8, 56: Resp. Ex. 5)

5. The Complainant believes that his vehicle was further damaged while it was in the
storage yard. According to his testimony, he believes that his car was backed into by a forklift
while in storage. He stated that there were two dents in the car that line up with the D rings on the
back of a forklift. The Respondent claims that it found no evidence that the vehicle had been
damaged while it was in storage. (Tr. P. 8, 59)

6. In his testimony the Complainant cited some other damage to his car but believed
that the damage to his vehicle was minimal and that he would be able to repair the car himself.
(Tr. P. 7-9)

7. The Complainant entered evidence four pictures of his vehicle which were taken
after the accident. These pictures allegedly showed that originally there was a scuff mark beside
the driver’s side door and now there is a dent there and the paint is missing. (Tr. P. 10-13: Comp.

Ex. 1,2,3 and 4)



8. Ms. Amanda Rodriguez, a Team Manager for the Respondent’s Total Loss
Department, testified that she believes that the dent that the Complainant was talking about was
present after the accident, but the angle of the picture does not show it clearly. (Tr. P.70)

9. Initially it was determined that the actual cash value of the car was $6,634.00. In a
letter dated September 8, 2025, the Respondent gave the Complainant the option of either retaining
the vehicle or surrendering the vehicle to the Respondent wherein the Respondent would pay the
Complainant $6,634.00. This offer was rejected by the Complainant, (Tr. P. 20-21, 45: Resp. Ex
9

10. Sometime after the offer was made, the Respondent determined that the
Complainant’s policy had an Agreed Value Endorsement of $3,000.00. An Agreed Value
Endorsement means that if the car was damaged, the most that the Respondent would have paid
for the damage was $3,000.00. The Complainant agreed that he had unknowingly agreed to the
Agreed Value Endorsement when he purchased the policy in 2023. (Tr. P. 21-22: Resp. Ex. 1)

11. The Complainant prepared an estimate of what it would cost if he repaired his
vehicle. While the Complainant is not a licensed automotive mechanic, he has worked and
repaired vehicles for himself and for other people. He did not obtain an estimate to repair the
vehicle from any body shop. Attached to his Complaint to the West Virginia Offices of the
Insurance Commissioner, the Complainant submitted a repair estimate, if he repaired the vehicle
himself of $2,250.00. This estimate included labor and parts. It did not reflect repair to all the
damage listed by the Respondent. The Respondent obtained an estimate of $9,784.00 to repair the
vehicle. (Tr. P.24-26, 49: Ex. 16)

12. The Complainant testified that his main complaint is that he wants to retain his

vehicle and repair it without a salvage title. The only other complaint that he had was that he



claimed that he had a right to get his vehicle after the accident and the failure of the Respondent
to produce his car immediately was a violation of the Respondent’s policies. The Complainant
did not cite any evidence in support of his contention that there were violations of the Unfair Trade
Practices Act. (Tr. P. 27-29)

13. Amanda Rodriguez testified that the Respondent followed proper handling
procedures in the management of the Complainant’s claim. (Tr. P. 30)

14.  Ms. Rodriguez stated that the roof of the vehicle was caved in, that the body of the
vehicle has moved out and there is damage to the hood. She went on to testify that there was
extensive damage to the passenger side front door and damage to the rear bumper and rear end of
the vehicle on the passenger side. (Tr. P. 34-35: Resp. Ex. 3)

15.  Ms. Rodriguez went on to remark that the damage to the roof caused the windshield
to collapse which caused damage to the carpet and the seat. The driver’s side mirror had been
ripped off and the driver’s side door was heavily damaged. Another picture showed that there was
a crack in the driver's side quarter panel and the right quarter panel. (Tr. P. 35-37P: Resp. Ex. 3)

16. Tt was the opinion of Ms. Rodriguez that the roof would need to be completely
replaced and a new roof fabricated. In addition, the left front door would have to be replaced, and
the dashboard potentially had to be replaced. The estimator believed that the roof repair alone
would exceed the actual cash value of the vehicle. (Tr. P. 38-39)

17.  On September 2. 2025, an Estimate of Record was prepared, and the vehicle was
determined to be a total loss. At that time, the estimated cash value of the vehicle was $6,300.00
and the estimator determined that the amount of damage exceeded $6,300.00. (Tr. 41-42: Resp.
Ex. 6)

18.  The Respondent had three Market Valuation Reports completed on the

Complainant’s vehicle. The first report was on September 3, 2025, with a vehicle value of



$6,532.04. The second Market Valuation Report was on September 8, 2025, with a conditioning
update which increased the vehicle value to $8,745.32. The final Market Valuation Report was
completed on September 25, 2025, with additional refurbishments for a value of $8,796.20. (Tr.
P. 43, 46-47: Resp. Ex. 7, 10, and 12)

19. On October 1, 2025, a 45-day letter was sent to the Complainant advising him that
they had received the request for the Complainant to retain the vehicle and that they were working
onit. (Tr.P. 45: Resp. Ex. 13)

20. On October 9, 2025, the Respondent sent the Complainant a letter advising him
that if he retained the vehicle the amount of money that the Respondent would be receiving in
settlement was $1,080.00. (Tr. P. 48-49: Resp. Ex. 14)

21. On October 9, 2025, the Respondent sent the Complainant a salvage retention
potice. This notice advised the Complainant that the Respondent is making no representation as
to the condition, safety, repairability or the ability for the vehicle to be legally retitled. (Tr. P. 49:
Resp. Ex. 15)

22. The Respondent sent another letter to the Complainant on October 27, 2025,
informing the Complainant that it would now pay the Complainant $2,080.00 if he decided to keep
the vehicle. (Tr. P. 51: Resp. Ex. 18)

23. On November 18, 2025, the Complainant filed a complaint with the West Virginia
Offices of the Insurance Commissioner. (Tr. P. 54: Resp. Ex.24)

24. On November 20, 2025, the Respondent sent the Complainant a letter asking
whether he had decided on their offer. At this point, the Respondent has had the vehicle in its
possession for three months. (Tr. P. 52-53: Resp. Ex. 21)

25.  The Respondent sent another 45-day letter on November 20, 2025. (Tr. P. 53: Ex.

23)



26. Originally the Respondent, when it approved the Complainant’s request to retain
the vehicle, it classified the vehicle as non-repairable, which would mean that even if repaired it
would not be able to be driven. The Respondent reconsidered this position and classified the
vehicle as salvage rebuildable. The Respondent concluded that the vehicle could be repaired but
it was not economically feasible. (Tr. P. 61)

27. The Complainant objected to having his vehicle having any salvage title. The
Respondent claims that it had to assign a salvage title to the vehicle under state law. (Tr. P. 62)

28,  The Complainant submitted a bid to repair the vehicle but the Respondent

determined that the bid was insufficient to make the necessary repairs. (Tr. P. 63-65)

Issue
Whether the Respondent violated Wesst Virginia Unfair Trade Practices Act or West
Virginia Code Chapter 17A, Motor Vehicle Administration, Registration, Certificate of Title and
Antitheft Provision Act. If so, what is the remedy?

Burden of Proof

The Complainant has the burden of proof to prove, by a preponderance of the evidence,
that the Respondent violated the laws of the State of West Virginia.
Jurisdiction
The West Virginia Qffices of the Insurance Commissioner has jurisdiction over this matter
under West Virginia Code § 33-2-3.
Analysis
The Respondent filed a complaint with the West Virginia Offices of the Insurance
Commissioner alleging that the Respondent violated the Unfair Trade Practices Act, West Virginia
Code § 33-11-1 et seq. by the mishandling of his vehicle and undervaluing of it, and by damaging

it while in the possession of the Respondent.



The first issue that the Complainant raised during the hearing was the fact that he believes
that the Respondent failed to immediately return his vehicle to him after the accident. He testified
that he was told during a recorded conversation that under the Respondent’s policies that he could
have his vehicle towed to his home. He did not produce that recording at the hearing,

The Respondent testified that it did not have any record that the Complainant initially
requested that the vehicle be returned to his home immediately after the accident. The vehicle was
first taken to the tow yard in Buckhannon, West Virginia, then to a salvage yard. The vehicle was
kept in the salvage yard until a decision was made by the Complainant whether he would retain
the vehicle and take the offer of settlement from the Respondent.

The Complainant did not provide proof of the alleged recorded conversation wherein the
Respondent told the Complainant that he had a right to immediate access to his vehicle. In
addition, there was no record of the Complainant’s request for immediate access to his vehicle in
the Respondent’s file notes. Without some proof that is was the policy of the Respondent to
immediately return the vehicle to the Complainant, there can be no violation. The Complainant
failed to prove that there was a violation of the Respondent’s policies when the Respondent did
not immediately return the vehicle to the Complainant.

The next issue raised by the Complainant was that his vehicle had undergone additional
damage while at the salvage yard. The Complainant introduced into evidence some pictures that
he claimed showed additional damage to his vehicle that had to occur after the vehicle had been
brought to the salvage yard.

The Respondent argued that the damage indicated in the Complainant’s pictures was
present immediately after the accident. It argued that the angle of the Complainant’s photographs

that were taken at the tow yard were such that it was not clear that the damage had already occurred.



The Respondent went on to festify that even if there had been additional damage to the vehicle at
the salvage yard, the Complainant would have a cause of action against the salvage yard.

The reason that the Complainant wants there to be two separate causes of damage to his
vehicle is that he is trying to avoid having his car classified as a total loss. However, in the
discussion below, it will be apparent that whether there was one cause or two causes of the damage
to the Complainant’s vehicle, there is no impact on whether the vehicle should be classified as a
total loss.

West Virginia Code § 17A-4-10 is the controlling West Virginia Code Section that
determines when a vehicle will be classified as a total loss. Specifically, West Virginia Code §
17A-4-10(a) states “the term “total loss” means a motor vehicle has sustained damages equivalent
to seventy-five percent of the market value as determined by a nationally accepted sed car value
guide...”

In this matter the parties agreed, when the insurance policy was purchased, that the Agreed
Value Endorsement of the vehicle was $3,000.00. Therefore, under West Virginia Code § 17A-4-
10(a) the vehicle must be totaled if the damage sustained by the vehicle exceeds $2,250.00.

The estimate by the Respondent was that it would cost $9,784.00 to repair the vehicle. This
figure far exceeds the seventy-five percent threshold of $2,250.00. Even if the Respondent used
the highest valuation of the vehicle, specifically the September 25, 2025, valuation of $8,796.20,
the repair cost would still exceed the seventy-five percent threshold of $7,338.00. In other words,
the Respondent has no choice but to classify the Complainant’s vehicle as a total loss.

Initially the Respondent determined that the vehicle was not repairable.  As
accommodation to the Complainant, it then determined that, while the vehicle was still a total loss,

it determined that the vehicle was repairable.



Under West Virginia Code § 17A-4-10(b) when there is a vehicle that was totaled, but
classified as repairable, the West Division of Motor Vehicles must issue a salvage certificate for
the vehicle.

The Complainant did not want a salvage certificate on his vehicle and argued that he
personally could repair the vehicle at a cost that would fail below the seventy-five percent
threshold. The Respondent discounted the Complainant’s estimate to repair the vehicle and
believed that the estimate by the Complainant to repair the vehicle was insufficient and relied
solely on its estimate of the cost of repairing the vehicle. West Virginia Code § 17A-4-10(b) gives
the Respondent the right to determine whether the Complainant’s vehicle is totaled and repairable.

The Respondent followed state law in its determination that the Complainant’s vehicle was
a total loss. The arguments of the Complainant are insufficient to overcome the requirements of
West Virginia Code § 17A-4-10.

Conclusions of Law

1. The West Virginia Offices of the Insurance Commission have jurisdiction over
this matter by virtue of West Virginia Code Chapter § 33-2-3.

2. The Complainant has the burden of proof, by a preponderance of the evidence, to
prove that the Respondent violated the insurance laws of the State of West Virginia.

3. The Complainant failed to prove that the Respondent violated the Unfair Trade
Practices Act of West Virginia.

4. The Complainant failed to prove that the Respondent violated West Virginia Code
§ 17A-4-10(a) when it determined that the Complainant’s vehicle was a total loss.

S. The determination by the Respondent that the Complainant’s vehicle should
receive a salvage certificate is in accordance with the requirements of West Virginia Code §

17A-4-10(b).



RECOMMENDED DECISION

It is the recommendation of the Hearing Examiner that the Complainant failed to prove by
a preponderance of the evidence that the Respondent violated West Virginia Unfair Trade Practices

Act or West Virginia Code § 17A-4-10. Therefore, the complaint should be denied.

Respectfully recommended,

MARK W. CARBONE
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