BEFORE ALLAN L. MCVEY, INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

In the Matter of:

Express Scripts, Ine.

Administrative Proceeding No. 26-1C-184418

CONSENT ORDER

In lieu of proceeding with an administrative hearing in this matter, the parties hereto have
reached a resolution of the matter regarding Express Scripts, Inc. (“Respondent™) quarterly
reporting for Q4 2024, Q1 2025, Q2 2025, and Q3 2025. ESI understands and agrees that by
agreeing to the entry of this Consent Order it waives all rights to an administrative hearing and to
judicial review of this matter. Further, ESI understands and agrees that by agreeing to the entry of
this Consent Order it also agrees to the administrative action as is reflected in the Consent Order.
Finally, the Insurance Commissioner for the State of West Virginia (“Commissioner”) believes the

entry of this Consent Order is appropriate and in the public interest.

JURISDICTION

Respondent is a licensed Pharmacy Benefit Manager (“PBM”) in the State of West
Virginia, and the Commissioner/West Virginia Offices of the Insurance Commissioner
(“WVOIC”) has jurisdiction over the subject matter of this action and over Respondent pursuant
to W.Va. Code §33-51-1, ef seq.

Pursuant to W. Va. Code § 33-51-12(d) a PBM “shall produce a quarterly report to the
commissioner of all drugs appearing on the national average drug acquisition cost list reimbursed
10 percent and below the national average drug acquisition cost, as well as all drugs reimbursed

10 percent and above the national average drug acquisition cost.” W. Va. Code R. § 114-99-6.3.6



sets forth the deadlines for the quarterly reports and provides that the reports “shall be filed on or
before May 15, August 15, November 15 and March 1 of each year.”
W.Va. Code § 33-51-9(e) states:

A pharmacy benefit manager may not reimburse a pharmacy or
pharmacist for a prescription drug or pharmacy service in an amount
less than the national average drug acquisition cost for the
prescription drug or pharmacy service at the time the drug is
administered or dispensed, plus a professional dispensing fee of
$10.49: Provided, That if the national average drug acquisition cost
is not available at the time a drug is administered or dispensed, a
pharmacy benefit manager may not reimburse in an amount that is
less than the wholesale acquisition cost of the drug, as defined in 42
U.S.C. § 1395w-3a(c)(6)(B), plus a professional dispensing fee of
$10.49.

In addition, the West Virginia Code of State Rules provides for penalties against a PBM

for failing to comply with the law. W.Va. Code R. § 114-99-8.1 states:

If the Commissioner finds that a licensed PBM has violated any
provisions of this rule or Article 51, Chapter 33 of the West Virginia
Code that are applicable to the PBM, the Commissioner may, in
addition to or in lieu of a licensure suspension or revocation, order
the PBM to pay a penalty in a sum not to exceed $ 10,000 per
violation. If the PBM fails to pay the penalty within 30 days after
notice of the penalty, the Commissioner may revoke or suspend the
license of the PBM. This section shall not affect the right of a PBM
to make a written demand for a hearing before the Commissioner
pursuant to the provisions of W. Va. Code § 33-2-13 or the right of
any party to request judicial review of an order of the Commissioner.

Finally, in addition to assessing monetary penaltics, the Commissioner “may order
reimbursement to an insured, pharmacy, or dispenser who has incurred a monetary loss as a result
of a violation of [W. Va. Code § 33-51-1, et seq, or W. Va. Code R. § 114-99-1, et seq].”

EFFECT ON THIRD PARTIES

This Consent Order does not vest standing in any third party with respect to the terms

hereof, nor create for any person, other than the Commissioner, a right to enforce its terms.



ALLEGED FACTS
In submitting quarterly reports for Q4 2024, Q1 2025, Q2 2025, and Q3 2025, Respondent
submitted the following data:

e In Q4 2024, Respondent paid 1,086 claims below the amount indicated by W. Va. Code §
33-519(e) with a total value of $18,705.81 in underpayment.

e In Q1 2025, Respondent paid 918 claims below the amount indicated by W. Va. Code §
33-519(e) with a total value of $18,145.08 in underpayment.

e In Q2 2025, Respondent paid 847 claims below the amount indicated by W. Va. Code §
33-519(e) with a total value of $14,661.11 in underpayment.

e In Q3 2025, Respondent paid 349 claims below the amount indicated by W. Va. Code §
33-519(e) with a total value of $3,837.32 in underpayment.

AGREED ACTION

By agreeing to and executing this Consent Order, Respondent agrees to and requests the
entry of this Consent Order. Respondent acknowledges that the Commissioner could seek at a
hearing against Respondent a civil penalty not to exceed Ten Thousand Dollars ($10,000.00) per

violation of W. Va. Code § 33-51-9(e) pursuant to W.Va. Code R. § 114-99-8.1.

To avoid the delay, uncertainty, inconvenience, and expense of protracted litigation in this
matter, Respondent, without making an admission of liability, agrees and consents to the

following:

* Respondent has reviewed all claims that it reported as underpaid and reported to

the Commissioner its findings, including the names of the pharmacy or pharmacist



it underpaid and the amount Respondent paid, and has paid the amount owed had
it followed the requirements of W. Va. Code§ 33-51-9(e). Respondent has filed
reports verifying those payments with the Commissioner's PBM Unit.

For claims that Respondent has paid the difference between the actual amount
reimbursed and the statutorily required reimbursement amount- as defined in W.
Va. Code § 33-51-9(e) - prior to the execution of this order, Respondent shall not
be required to pay interest on such underpaid amounts.

For any claims identified after the execution of this Order that were reported in the
Q4 2024, Q1 2025, Q2 2025, or Q3 2025 reports and require additional payments
to meet the statutorily required reimbursement amount, Respondent shall pay
interest on the balance due. In accordance with W. Va. Code R. § 114-99-8.5.10,
such interest shall be calculated from the date the payment to the pharmacy was
initially due or should have been made and shall be calculated using the U.S. Prime
Rate.

Respondent agrees to the imposition of and payment to the Commissioner of an
administrative fine in the amount of One Hundred Sixty-Six Thousand Forty-
Seven dollars and Ninety-Six cents ($166,047.96).

Further, Respondent is ordered to publish a copy of the quarterly reports on
Respondent's publicly available website for at least 24 months, in compliance with
W. Va. Code R. § 114-99-6.3.4, in a manner that can be accessed through

Respondent's website's landing page.



FINAL DISPOSITION

This Consent Order constitutes the final disposition and entire agreement between the
parties relating to the matter herein, except for any enforcement actions with respect to the failure
to pay the administrative fine or comply with the conditions under this Consent Order as may be

necessary, of Administrative Proceeding No. 26-1C-184418.

MISCELLAN PROVISIONS

Jurisdiction of this matter is retained by the Commissioner for enforcement of this Consent
Order. Any party hereto may apply to the Commissioner for such further orders and directions as
may be necessary or appropriate with respect to the construction and enforcement of this Consent
Order. The remedies in this Consent Order are cumulative and in addition to any other remedies
the Commissioner may have at law or equity; however, subject to Respondent's full payment of
the agreed upon administrative fine and complying with the conditions set forth in the above bullet
points, the Commissioner releases Respondent from any further enforcement actions against
Respondent based on the facts described in this Order. However, nothing herein shall be construed
to prevent the Commissioner from taking any action for conduct not addressed in this Consent

Order.

Respondent understands that this Consent Order will be reported to the database
maintained by the National Association of Insurance Commissioners (NAIC) and otherwise be

made public in accordance with law.
ORDER

Based on the foregoing and the authority vested in the Commissioner by W. Va. Code §
33-51-9(e) and W. Va. Code§ 114-99-8.1, it is ORDERED that a civil penalty in the amount of

One Hundred Sixty-Six Thousand Forty-Seven dollars and Ninety-Six cents ($166,047.96) be, and
5



the same is, hereby, assessed against Respondent, and that such civil penalty shall be paid within

30 days of the entry of this Consent Order.
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Insurance Commissioner
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West Virginia Offices of the Insurance Commissioner
Post Office Box 50540
Charleston, West Virginia 25305-0540

Reviewed and agreed to by:

RESPONDENT:

By: Amanda Glover

Print Name
Title: Financial Analysis Senior Director

Signature: H @)\—\




