BEFORE ALLAN L. MCVEY, INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

IN RE: Amanda M. Gorham
NPN 19640639

ADMINISTRATIVE NO.: 23-I1C-02030

FINAL ORDER

The undersigned, Insurance Commissioner of the State of West Virginia, does
hereby adopt and approve the Recommended Decision of the Hearing Examiner, appended hereto,
as well as the findings of fact and conclusions of law therein contained. It is consequently

ORDERED that Respondent, Amanda Gorham, violated West Virginia Code § 33-11-4(11), West

Virginia Code § 33-12-24(b)(2), West Virginia Code § 33-12-24(b)(4), West Virginia Code § 33-

12-24(b)(8), West Virginia Code § 33-12-24(b)(9) and West Virginia Code § 33-12-24(b)(11).

and it is ORDERED that Amanda Gorham’s Resident Producer license be revoked and she be

fined $20,000.

The objections of any party aggrieved by this Order and to the Recommended Decision

herein adopted are preserved.

ENTERED this Lﬂ day of Mypvtpufler, 2023,
B

ACLAN L. MCVEY CPCU, 4RM, AAT, AAM. AIS
Insurance Commissioner




BEFORE ALLAN L. MCVEY, INSURANCE COMMISSIONER
STATE OF WEST VIRGINIA

IN RE: Amanda M. Gorham
NPN 196640639

ADMINISTRATIVE NO.: 23-1C-02030

RECOMMENDED DECISION
OF THE HEARING EXAMINER

On September 12, 2023, a hearing was held before Hearing Examiner Mark W. Carbone,
Esquire. There then being present on behalf of the West Virginia Offices of the Insurance
Commissioner: Andrew Ryan, Esq., Robert Grishaber, Director of Licensing and Education and
Melinda Baron, Claims/Corporate Fraud Investigator II — Special Investigation Unit at Aflac

Insurance Company. No one on behalf of Amanda Gorham (hereinafter “Respondent™) made an

appearance at the hearing.

Statement of the Case

This matter arises out of the Administrative Complaint filed against Respondent after being

terminated for cause, and having her appointment and contract terminated by Aflac.

Findings of Fact

1. The Respondent was licensed as a West Virginia resident producer on September

22,2020. Her license expired on June 30, 2023. The Respondent’s address on file with the West



Virginia Offices of the Insurance Commissioner is _Harpers Ferry, West

Virginia 25425. (Tr. P. 13; Ex. 5)

2. Ms. Baron, Claims/Corporate Fraud Investigator 11 ~ Special Investigation Unit at
Aflac Insurance Company, testified that Aflac had conducted an investigation into the Respondent
and terminated her employment and her appointment. (Ex. 1)

3. The investigation began when one of Aflac’s analysts noticed that the Respondent
had a high no-pay rate and a high balance of money owed back to the company. The analyst
referred the matter to the special investigation unit of Aflac. (Tr. P 6)

4. As part of the investigation, it was determined that the Respondent had sold
policies to four businesses that did not recognize some or all of the employees listed on the policies
and all four companies stated that they did not enroll in coverage with Aflac. (Tr. P. 7)

3. The investigation determined that the Respondent had enrolled her sister in a policy
while her sister was incarcerated. (Tr. P. 7)

6. During the investigation, it was determined that Aflac could not locate twenty-four
individuals who were listed underneath twelve payroll accounts. In addition, there were twelve
businesses that were bogus businesses. (Tr. PP. 8-9; Ex 1)

Z. Due to the fraudulent sales, the Respondent qualified for several sale contests and
bonuses. Under these circumstances, the Respondent was paid $39,782.50. None of this money
has been returned to Aflac by the Respondent. (Tr. PP. 10-11; Ex. 1)

8. Ms. Baron testified that Aflac does not bring criminal charges against a producer,

such as the Respondent, when a producer fraudulently obtains commissions and contest winnings.

(Tr. PP. 11-12)



9. On January 5, 2023, Aflac sent a letter to the Respondent terminating her
appointment. In the letter, Aflac cited several reasons for the termination. The reasons included
selling a policy to bogus businesses, establishing a bogus group to get better rates, signing bogus
businesses with no intent to pay and contest manipulation. (Tr. P.11; Ex. 1)

10. On January 12, 2023, Aflac sent the West Virginia Offices of the Insurance
Commissioner a letter referring the matter and enclosing the Investigation Report. (Tr. P. 8; Ex. 1)

11, On January 30, 2023, the West Virginia Offices of the Insurance Commissioner
sent a certified letter to the Respondent requesting information concerning her losing her
appointment with Aflac. The letter was signed as received by the Respondent. (Tr. P. 15; Ex. 3,
4)

12. On July 20, 2023, the West Virginia Offices of the Insurance Commissioner sent a
certified letter to the Respondent. The letter contained the Complaint and a Notice of Hearing. The
letter was returned to the sender because it was unclaimed. (Tr. P. 14; Ex. 2)

13. At the conclusion of the hearing, neither the Respondent nor a representative of the

Respondent made an appearance.

Issue

Whether the Respondent violated West Virginia Code § 33-11-4(11), West Virginia Code

§ 33-12-24(b)(2), West Virginia Code § 33-12-24(b)(4), West Virginia Code § 33-12-24(b)(8),

West Virginia Code § 33-12-24(b)(9), West Virginia Code § 33-12-24(b)(11). West Virginia

Code § 33-12-34(b) and West Virginia Code § 33-12-6a. If so, what should be the remedy.




Burden of Proof

The West Virginia Offices of the Insurance Commissioner has the burden of proof'to prove,

by a preponderance of the evidence, that the Respondent violated West Virginia Code § 33-12-

24(b).
Jurisdiction
The West Virginia Offices of the Insurance Commissioner has jurisdiction over this matter

pursuant to Article 12, Chapter 33 of the West Virginia Code.

Analysis

Aflac reported to the West Virginia Offices of the Insurance Commissioner that the
Respondent had been terminated from her employment and her appointment. Aflac also sent the
Commissioner a copy of the investigation that it conducted into the Respondent.

Upon receipt of the investigation report, the Commissioner sent a certified letter to the
Respondent asking her to respond to the accusations against her by Aflac. While the certified letter
was accepted by the Respondent, the Respondent failed to respond.

A second certified letter was sent to the Respondent. This letter contained a Notice of
Hearing and a Complaint filed by the Commissioner. According to the evidence, the Respondent
failed to pick up the letter and it was returned. See W. Va. Code § 33-12-19(a) (requiring the
Commissioner to send notice of administrative action by certified mail to the last address filed by

the person).

The Respondent did not make an appearance at the hearing even though she had proper

notice.



The first allegation to discuss from the complaint is whether West Virginia Code § 33-11-

4(11), which states as follows:

(11) Misrepresentation in insurance applications. -- No person shall make false or fraudulent
statements or representations on or relative to an application for an insurance policy, for the

purpose of obtaining a fee, commission, money or other benefit from any insurer, agent, broker or
individual.

It is clear from the evidence that the Respondent made false representations on various
insurance applications. In addition, it appears that one of the reasons to make these
misrepresentations was to obtain money from commissions and various contests amounting to
$39,782.50. By presenting this evidence, the West Virginia Offices of the Insurance

Commissioner proved that the Respondent violated West Virginia Code § 33-11-4(11).

West Virginia Code § 33-12-24(b) allows the Insurance Commissioner to suspend, revoke

or refuse to renew a license of a producer and can levy a civil penalty for any violations of this

Code subsections..

The first subsection of West Virginia Code § 33-12-24(b) in which the Complaint alleges

that the Respondent violated was West Virginia Code § 33-12-24(b)(2) which is as follows:

(2) Violating any insurance laws, or violating any regulation, subpoena or order of the Insurance
Commissioner or of another state's Insurance Commissioner].]

By proving that the Respondent violated West Virginia Code § 33-11-4(11), as well as

other regulations discussed below, the West Virginia Offices of the Insurance Commissioner

proved that the Respondent violated West Virginia Code § 33-12-24(b)(2)

The next issue to discuss is whether the Respondent violated West Virginia Code § 33-12-

24(b)(4) which states as follows:



(4) Improperly withholding, misappropriating or converting any moneys or properties received in
the course of doing insurance business].]

The evidence was that the Respondent used fraudulent persons and companies to inflate
her sales, thus qualifying for bonuses and contests. The Respondent was not entitled to either the
bonuses or the winnings from the contests. By selling policies to fictional companies and persons,

the Respondent misappropriated money and violated West Virginia Code § 33-12-24(b)(4).

The next issue to discuss is whether the Respondent violated West Virginia Code § 33-12-

24(b)(8) which states as follows:

(8) Having admitted or been found to have committed any insurance unfair trade practice or
fraud[.]

As discussed above, the Respondent committed fraud by selling policies to fictitious
companies and persons. By proving that the Respondent committed fraud, the Insurance

Commissioner proved that the Respondent violated West Virginia Code § 33-12-24(b)(8).

Another section of the Code that the Respondent potentially violated is West Virginia Code

§ 33-12-24(b)(9) which states as follows:

(9) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence,
untrustworthiness or financial irresponsibility in the conduct of business in this state or
elsewhere].]

Again, by selling policies to fictitious companies and persons, the Respondent committed
fraud. The selling of these policies occurred in West Virginia. By proving that the Respondent
committed fraud in West Virginia, the Insurance Commissioner proved that the Respondent

violated West Virginia Code § 33-12-24(b)(9).




The next issue is whether the Respondent violated West Virginia Code § 33-12-24(b)(11),

which states:

(11) Forging another's name to an application for insurance or to any document related to an
insurance transaction or fraudulently procured a forged signature to an insurance application or
any other document, knowing the signature to be forged|.]

In order to sell policies to fictional companies and persons, the Respondent must have
fraudulently procured forged signatures. In addition, the Respondent had to know that the

signatures were forged because those companies and persons did not exist.

By proving that the Respondent had obtained forged signatures on insurance applications,

the Commissioner proved that the Respondent violated West Virginia Code § 33-12-24(b)(11).

The Complaint also alleges that the Respondent violated West Virginia Code §33-12-34(b).

That Code section is as follows:

(b) Within thirty days of the initial pretrial hearing date, a producer shall report to
the Insurance Commissioner any criminal prosecution of the producer taken in any
Jurisdiction. The report shall include a copy of the initial complaint filed, the order
resulting from the hearing and any other relevant legal documents.

Aflac reported that it had discharged the Respondent to the West Virginia Offices of the
Insurance Commissioner. At no point was evidence presented that would show that the
Respondent had be charged with a crime. In fact, when the Hearing Examiner asked the witness
from Aflac whether it had filed criminal charges against the Respondent, she said that they would
not pursue any criminal action. Therefore, the West Virginia Offices of the Insurance

Commissioner failed to prove a violation of West Virginia Code §33-12-34(b).

Finally, the Complaint alleges that the Respondent violated West Virginia Code § 33-12-

6a which reads as follows:



The commissioner may qualify an applicant as a resident of this state and shall issue
an insurance producer license to any qualified resident person of this state in
accordance with the following:

(1) An individual applicant may qualify as a resident only if he or she resides in
this state. Any license issued pursuant to any application claiming residency for
licensing purposes shall constitute an election of residency in this state and shall be
void if the licensee, while holding a resident license in this state, also holds or
makes application for a license in or thereafter claims to be a resident of any other
state or jurisdiction, or if the licensee ceases to be a resident of this state.

The evidence was that the first notice sent on January 30, 2023, at the address on file with
the West Virginia Offices of the Insurance Commissioner, was signed for by the Respondent. This
address is in Harper’s Ferry West Virginia. Since the Respondent signed for the letter to a West
Virginia address, the West Virginia Offices of the Insurance Commissioner failed to prove that the
Respondent was not a resident of West Virginia. Therefore, the West Virginia Offices of the

Insurance Commissioner failed to prove that the Respondent violated West Virginia Code § 33-

12-6a.

The Insurance Commissioner proved, by a preponderance of the evidence, that the

Respondent violated West Virginia Code § 33-11-4(11), West Virginia Code § 33-12-24(b)(4),

West Virginia Code § 33-12-24(b)(8), West Virginia Code § 33-12-24(b)(9), and West Virginia

Code § 33-12-24(b)(11). The West Virginia Offices of the Insurance Commissioner failed to prove

that the Respondent violated West Virginia Code § 33-12-6a or West Virginia Code § 33-12-34(b).




Conclusions of Law

1. The West Virginia Offices of the Insurance Commissioner have jurisdiction over

resident producers by virtue of West Virginia Code § 33-12-24(a).

2. The West Virginia Offices of the Insurance Commissioner has the burden of proof

to prove, by a preponderance of the evidence, that the Respondent violated West Virginia Code

§ 33-11-4(11), West Virginia Code § 33-12-24(b)(2), West Virginia Code § 33-12-24(b)(4), West

Virginia Code § 33-12-24(b)(8), West Virginia Code § 33-12-24(b)(9), West Virginia Code § 33-

12-24(b)(11), West Virginia Code § 33-12-6a and West Virginia Code § 33-12-34(b).

3. West Virginia Code § 33-12-24(b)(4) and West Virginia Code § 33-1 1-4(11) states

that a producer may have her license revoked if she misappropriates funds.

4. Based upon the Investigation Report provided by Aflac, the West Virginia Offices
of the Insurance Commissioner proved, by a preponderance of the evidence, that the Respondent
gained commissions and won various contests based on the applications for insurance from non-
existing persons and companies. Therefore, the Commissioner proved that the Respondent violated

West Virginia Code § 33-12-24(b)(4) and West Virginia Code § 33-11-4(11).

5 It is a violation of West Virginia Code § 33-12-24(b)(8) for a producer to commit

insurance fraud.

6. The West Virginia Offices of the Insurance Commissioner proved, by a

preponderance of the evidence, that the Respondent committed fraud by completing insurance

applications for fictitious companies and persons,



7. Under West Virginia Code § 33-12-24(b)(9) a producer’s license is revocable if she
engages in fraud while conducting insurance business in the State of West Virginia.

8. The West Virginia Offices of the Insurance Commissioner proved, by a
preponderance of the evidence, that by selling insurance policies to fictitious companies and

persons, the Respondent violated West Virginia Code § 33-12-24(b)(9).

9. A producer’s license can be revoked under West Virginia Code § 33-12-24(b)(11)
if it is proven that the producer forged signatures on an application for insurance.
10.  The West Virginia Offices of the Insurance Commissioner proved, by a

preponderance of the evidence that the Respondent violated West Virginia Code § 33-12-24(b)(11)

when she forged signature on applications for insurance.

1. Under West Virginia Code § 33-12-6a, in order to be a resident producer an

individual must reside in the State of West Virginia.
12. The West Virginia Offices of the Insurance Commissioner failed to prove that the

Respondent does not live in West Virginia, therefore, failed to prove that the Respondent violated

West Virginia Code § 33-12-6a.

13. When a producer is charged with a crime, the producer must report that to the West

Virginia Offices of the Insurance Commissioner within thirty days according to West Virginia

Code § 33-12-34(b).
14. It was not proven that the Respondent was ever charged with a crime, therefore, the

Respondent did not violate West Virginia Code § 33-12-34(b).
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Recommended Decision

It is recommended that Amanda Gorham be found to have violated West Virginia Code

§ 33-11-4(11), West Virginia Code § 33-12-24(b)(2), West Virginia Code § 33-12-24(b)(4), West

Virginia Code § 33-12-24(b)(8), West Vireinia Code § 33-12-24(b)(9) and West Virginia Code

§ 33-12-24(b)(11).
The West Virginia Offices of the Insurance Commissioner failed to meet its burden

of proof to prove that the Respondent violated West Virginia Code § 33-12-34(b) and West

Virginia Code § 33-12-6a.
Therefore, Amanda Gorham should be fined $5,000 for each violation proven and her
producer license revoked.
Respectfully recommended,
. ]
%#4/ Coilline

MARK W. CARBONE
HEARING EXAMINER

Date: %ﬂ dj‘j&)ig
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