BEFORE ALLAN L. MCVEY, INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

In the Matter of:

Patrick Pauley, Claimant,

and Administrative Proceeding No. 22-1C-02391
Advance Auto Parts, Employer;

Indemnity Insurance of North America, Insurance Carrier; and
Sedgwick, Third-Party Administrator

ORDER DENYING MOTION FOR RECONSIDERATION
AND/OR REQUEST FOR REHEARING

This matter came before the Insurance Commissioner on the Motion for Reconsideration and/or
Request for Rehearing (“Motion”) filed on behalf of the Employer, Advance Auto Parts; Insurance
Carrier, Indemnity Insurance of North America (“Indemnity Insurance”); and Third-Party Administrator,
Sedgwick. This Petition was filed as a result of the Insurance Commissioner’s Final Order dated October
13,2022, adopting the September 19, 2022 Report of the Board of Review from Chairperson Nick Casey.
This Report contains Findings of Fact and Conclusions of Law setting forth his opinion that the Employer
did not timely comply with a request to reopen the claim for TTD benefits.

The Board of Review gave the parties thirty (30) days from the date it acknowledged the Petition
to offer argument or explanation regarding the alleged failure to timely act. The Board of Review

considered the following documents in rendering its Report which were the only documents timely

submitted:
1. June 23, 2022 claimant’s Petition Alleging Failure to Timely Act
2. May 3, 2022 letter from Mr. Maroney requesting a reopening of the claim for TTD benefits
3. May 3, 2022 Reopening Application
4. May 3, 2022 MedExpress office note
5. May 3, 2022 MedExpress work restrictions



After considering all of the evidence presented, the Board of Review, by Chairperson Casey, found
that Indemnity Insurance failed to timely act upon claimants May 3, 2022 request to reopen the claim for
TTD benefits within thirty (30) days of receipt of request. Therefore, Indemnity Insurance had failed to
timely act in violation of W. Va. Code R. §85-1-10.6.

Upon reviewing the Report from Chairperson Casey, the Insurance Commissioner entered an
Order adopting the Findings of Fact and Conclusions of Law and ordered that Indemnity Insurance file a
Corrective Action Plan, within thirty (30) days, setting forth detailed corrections, alterations and/or
improvements to procedures and/or internal policies to ensure future compliance. It was also further
ordered that Indemnity Insurance, pay a penalty to the State of West Virginia in the amount of Five
Hundred Dollars ($500.00). The Insurance Commissioner’s Order advised that any party aggrieved by
the Order could appeal pursuant to W. Va. Code § 33-2-14.

The Request for Rehearing does not set forth any factual or legal errors contained in Chairperson
Casey’s Report or the Insurance Commissioner’s Final Order. The Motion states the parties resolved the
issue in the Claimant’s petition on August 4, 2022 but the Insurance Commissioner was not informed until
October 18, 2022, after the Board of Review Report dated September 19, 2022 and the Commissioner’s
Final Order dated October 13, 2022.

Pursuant to W. Va. Code § 33-2-13, granting a party’s request for a rehearing is at the discretion
of the Insurance Commissioner. Having considered the Request for Rehearing, and having reviewed the
record as a whole, the Insurance Commissioner finds the Insurer was given due process and ample
opportunity to present evidence and argument prior to the September 19, 2022 Report to the Insurance
Commissioner. Further, there is no justification for a rehearing and no error has been committed by the

Board of Review. Chairperson Casey made proper findings of fact and conclusions of law based upon the



available evidence which were appropriately adopted by the Insurance Commissioner by Order dated

October 13, 2022. Therefore, the Request for Rehearing is DENIED.

Indemnity Insurance shall comply with the Insurance Commissioner’s October 13, 2022 Order

within thirty (30) days of the below date.

The objections of any party aggrieved by this Order are preserved.

ENTERED this the /42 day of M ,2022.

Allan L. McVey
CPCU, ARM, AAI, AAM, AIS
Insurance Commissioner
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BEFORE ALLAN k.. MCYEY
INSURANCE COMMISSIONER OF THE STATE OF WEST VIRGINIA

Document Submission Form

Claimant: Patrick Pauley Employer(s): Advance Stores Company, Inc.
JCN No: 2018008126

Carrier Ref. No.: 30178701758-0001

DOL/DLE: 9/30/2017

Submitting Party: Jane Ann Pancake, Esq. Representing: Employer

Reference: June 23, 2022

Short Description(s) of Order: Claimant Petition Alleging Failure to Timely Acton May 3,
2022, Request to Reopen for TTD Benefits.

Please Select One of the Following Categories: Attach oxly (1) document per form,

X Motion to Accept Employer’'s November 1, 2022, memorandum in support of motion for
reconsideration and/or request for rehearing pursuait to W.VA, Code §33-2-13 and §23-2-17, be 5
accept. '

(VIA Fax)

Date: November 11,2022
Submitted by:
Cppine Awe Brveaesce

Jane Ann Pancake; WWSB # 10743
Jeffrey B. Brannon, W¥VSB # 7838

JAP/AIb
Enclosure

oes Patrick K. Maroney, Esq., via fax
Randy Clifford, Sedgwick, via e-meil
Indemnity Insurance Company of North America
Advance Stores Company, Inc.



Page: 03 of 13 2022-11-11 16:57:08 EST 18563065234 From: CW Send Only 20

BEFORE ALLAN L. MCVEY
INSURANCE COMMISSIONER OF THE STATE OF WEST VIRGINIA

Patrick Pauley, Claim No.: 30178701798-0001
Claimant, JCN No: 2018008126
V. D.0O.L: September 30,2017

Advance Stores Company, Inc.
Employer.
MOTION TO ACCEPT EMPLOYER’S NOVEMRER 1. 2022. MEMORANDUM IN SUPPORT OF

MOTION FOR RL(‘ONQIDLRATION AND/OR REQUEST FOR REHEARING PURSUANT TO
~W.VA. CODE §33-2-13 AND §23-2-17 =

Comes now the Employer, by counsel, Jane Ann Pancake, Esquire, and reguest that the November 1,
2022, memorandum in support of the motion for reconsideration and/or request for rehearing pursuant to W.VA.
Code §33-2-13 and §23-2-17, be accept.

Reason:

1. On November 1, 2022, the employer filed a memorandum. in support of the motion for
reconsideration and/or request for rehearing pursuant to W.VA. Code §33-2-13 and §23-
2-17, be-accept. (Exhibit-A)

2. On November 10, 2022, the employer received communication from the Board of Review
advising receipt of our November 1, 2022, memorandum in support of the motion for
reconsideration and/or request for reheanng pursuant to W.VA. Code §33-2-13 and §23-
2-17.

Accordingly, the employer requests that this Motion and the November 1, 2022, Memorandus to the
Office of Insurance Commissioner be accepted as timely filed:

Daté: November 10, 2022
Submitted by:

Jane Ann Pancake, WVSB# 10743
leffrey B. Brannon, WVSB # 7838

JAP/tIb

cc:  Patrick K. Maroney, Esq., via fax
Randy Clifford, Sedgwick, via e-mail
Indemnity Insurance Company of North America
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ATTORNEYS AT LAW

JANE ANNPANCAKE 500 Lee Street Eass, Svite 560, A Mid-Atlatic Litigagion Fiom.,

Ipancake@e-whawcom ‘Chaleston, WV 25301 ey w

S ) . . ) o - 'Visit us oofincat
Phone: (304) 341-0500 : WWWC-WLAW.mm

Fax: (304) 1430507
S CWLAW iom

November 1, 2022

Thie Honorable Allan L. McVey, via fax
. Insurance Comruissioner of the State of West Virginia
"Office of Judges- SRR

P.O. Box 2233

Charleston, WV 25328

' RE N Patrick Pauley v. Advauced Auto Parts, Employer, Indemnity Insurance of
" North Ameriea, Insurance Carrier; and Sedgwick, Third-Party Administrator
Admigistrative Proceeding: No 22-1C-02391 B A I

JCN: : 2018008126 -~ -
CCN: 30178701798-0001

MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION AND/OR
. REQUEST FOR REHEARING PURSUANT TO W.VA. CODE §33-2-13 AND §23.2-17

Now-Comes the Employer, Advanced Auto Parts, Indemnity Insurance Company of North
America, its Insurance Caivier, and Sedgwick, the Third-Party Administrator {colectively referred
1o hereinafter as “Claim Administrator™), and moves that the Office of Insurance Commissioner
1o RECONSIDER its Ogtobsr 13, 2022, Final Order entered in the above matter or set this natter
for REHEARING, so that it may i'ecnnsiéer the Final Order entered.on QOctober 22, 2022, finding
_..and concluding that concludes that a. violation of the W. Va, Code and/oi- W. Va. Code of State-
Rules-occurred. (Exhibit.A).

The Report to the Insurance Comunissioner regarding the claimant’s petition alleging
failure to timely ‘act regarding his May 3, 2022, request to Teopen the claim for temporary total.
disability benefits was issued on September 19, 2022, On Avgust 4, 2022, the parties resolved the.
dssues raised in the claimant’s petition. By letter dated October 18, 2022, the claimant’s attomey
“advised the Insurance Commissioner of this, and requested the petition be withdrawn, {(Exhibit B)
 As the parlies have resolved this matter, the Claims Administrator REQUESTS the oI
RECONSIDER its October 22,2022, Fina) Order, SET ASIDE the October 22, 2022, Final Order
and DISMISS this matter. Alteratively, the Claims Administrator MOVES that a REHEARING

PENNSYLVANIA » NEW JEUSEY « NEW YORK » DELAWARE » MARYLARD + WASHEN GTON, BT + VIRGINIA+ WE ¢
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be granted before the OIC regarding the Final Order dated October 22, 2022, pursuant to West
Virginia Code § 33-2-13 and West Virginia Code § 23-2-17.

Date; November 1, 2022
Submitted by:
Ovans Hin Bowsmac e

Jane Anin Pancake, WVSB # 10743
~-.. Jeffrey B. Brannon, WVSB # 7838

JAP/KTL
Enclosure

ce:  Patrick K. Maroney, Bsq., via fax
Randy Clifford, Sedgwick, via e-tnafl
Indemnity Insurance Company of North Ameriea
Advance Stores Company, Inc.

From: CW Send Only 20
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BbFDRI: ALLAN L. MCVEY, INSURANCE COMMISSIONER.
. OF THE. STATE OF WEST VIRG]NIA

In the Matier-of:
Patrick Pauley, Claimant

and .7 . Adminisirative Proceeding No.22-1C-02391]

Advance Auto Parts, Employer; _
“Indemnity Insurance of North America, Insurance Carrier: and
Sedgwick, Third-Party Administrator

FINAL ORDER

‘This matter-came before the insurance Con.ll-'_rfﬁissione,r on the Claiu'm.am’s.Petitinn .A'lleging- Failure
to Timely Act. The matter was heard by the Board of Review, which was acting as hearing examiner for
the Insurance Commissioner. Pursuant to 93 CSR 1 §18.1 - 18.4, the employer was.given notice-and-an
opportunity to be heard.
and APPROVE the September 19, 2022 Report io- the Insurance Commissioner Upon Petition Alleging
Failure to Timely Act of the Board of Review, appended hereto, as well as the Findings-of Fact and
Conclusions of Law- therein contained. The undersigaed further finds.and concludes that INDEMNITY
INSURANCE OF NORTH AMERICA committed a violation of the W. Va. Code and/or-W. Va. Code of
State Rules as sel forthin the attached Findings of Fact and Conclusions of Law.

1t is, therefore, ORDERED that INDEMNITY INSURANCE: OF NGRTH AMERICA shall file

2 lﬁuel wnh the Insuxance Commlss.loncr by max]ma it to tl'ne anenuon of lhe Legai Dw;smn PO Box

50540 Chaifeston West Vug:ma 25305, walhm timly {30) calendm days of enh‘y Qf tlus OldEl

acknowledgmg 1ece;p1 of" ﬂus Order zmc] advnssrg lhe Insurancc Cmnmsssnoner as to how it ]1as lmpxoved

its claxm'; pxoceq%mg m ensure ihat lhe vmlnmona fmmd hemu clu not aeeur in. thc fumrc

From: CW Send Only 20
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It is further ORDERED that INDEMNITY INSURANCE COMPANY OF NORTH: AMERICA
~pay apenalty to the 'S;gte 1oi"%¥esi iVir'gimfa in theamount of F; i.v_c.HmmredDoilars;(SSQO_.OQ) for failing ta timely
1ssue a pl otestab!e o der :egardmg clalmanrs requf.st lo reopen Ius cla\m for benefits. v
o Pursuant tp W Va Code §33 -2 H in thc dlscm ion o!' ibe lnsurancc Conmnssmner Brchear ing:may be .
glaated upon written 1equest ﬁled wxlh the lnsumnce Comimissioner within thirty. (30) days ofthe mailing of this

Order,

The objections of any party aggrieved by this Order-are'preserved.
ENTERED this the /77 day ‘of _0_@_,2022

‘Allan] McVey P74
CPCU, ARM.AATL AAM, AIS

Insurance Commissioner
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‘ BEFORE ALLAN L. MCVEY - -
INSURANCE COMMISSIONER OF THE STATE OF WEST VIRGINIA

Workars' Compensation Board of Review, Pi0. Sox 2628, Charlastan, WV 75329-2578
Telephone {304) 558-5230

N THE MATTER OF

Patrick E. Pauley JCN: 2018008126
Claimant ’

and

Indemnity Insurance Company of Nerth America, for
Advance Auto Parts

REPORT TO INSURANCE COMMISSIONER
UPON PETITION ALLEGING FAILURE TO TIMELY ACT

PARTIES:

Claimant, Patrick E. Pauley, by counsel, Patrick K. Maroney-

Carrier, Indemnﬂy Insurance Company of North America, by counsel, Jane
Ann Pancake

JURISBICTION:

~The. claimant alleges that the employer or jts insurer’ failed to. perfoym an
act reqmred by West Virginia Slatute or Rule within time limits set by law. The
Offices. of the insurance Commissioner (OIC) has jurisdiction over the matter
pursuant to W, Va. Code §§ 33-2-13 and 33-2-21. The OIC has assigned the
hearing of this matter to the Workers' Compensation Board of Review.

Specifically, the claimant alleges that the employer or its insurer carrier
- failed to fimely .act upon his May 3, 2022 request to reopen the claim for
temporary total disability {TTD) benefits. -

RECORD TO BE CONSIDERED:

4. The claimant’s Petition Alleging Failure to Timely Act dated June 23, 2022
2. Letterfrom Nir, Maroney dated May 3 2022 requestlng 8 reopenmg of the .. -
" claim for TTD benefits. -~
. Reopening Application dated May 3, 2022
‘MedExpress office noted dated May 3, 20.22
‘ .MeciExpress woric restr:ctmns fmm daied May 3, .2022

Adyance Auta Parta is the amployer in tlw- claxm and Inclemnlty Insurance Gompany of North
America.is'the workers' compensation insurence carier Sedgwicl is the claim adminislzator for
Indemnity Insurance Gompany of North America.

m .b[w '
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Patrick E. Pauley JCN; 2018008126

.6, Email from Jeanie Jarvis at Mr. Maroney's office dated May 3, 2022.

FINDINGS OF FACT:

1. The claimant sustained a compensable injury on Seplember 30,
2017.

2. The claimant was seen by Philfip A. Miller, FNP at MedExpress, on
May 3, 2022, for a follow-Up of his back injury, He was diagnosed with sprain of

orthopedics. -

Jigaments -of “Jumbar -spine; . subsequent . encounter “and ‘was  ‘referred o

3. Philllp A. Miler, FNP, completed a work restrictions form en May 3,
2022, 'Indicating the claimant was-able 16 return to modified duty as of May 3,
2022 with kneeling, pulling/pushing, overhead reach, lifting and catrying
restrictions.

4, Phillip A. Miller, FNP, completed a Reopening Application dated
May 3, 2022. Mr. Miller opined claimant was disabled from working for the period
of April 12, 2022 to May 10, 2022.

5. On May 3, 2022, Mr. Maroney emailed a letter to Randy Clifford at
Sedgwick, requesting the reopening of the claim for TTD benefits from April 12,
2022, 1o May 10, 2022,

8.  On.May 3, 2022,;Jeanje Jarvis from Mr. Maroney's office emailed

the reopening request to Randy Clifford at Sedgwick. (In the electronic file under

the date of June 23, 2022}

7. The claimant filed a Petition Alleging Failure to Timely Act on June

.23, 2022. -Specifically, the claimant zsserted the claim administrator failed. to
timely act upon his May-3, 2022 request to reopen the claim for TTD benefils.

DISCUSSION:

The provisions of W. Va. Code § 33-2-21 provide that the Insurance
Commissioner shell regulate all insurers licensed to transact ‘Workers'
Compensation insurance in this state, and W.Va, Code § 33-2-13 provides that
the Insurance Commissioner ‘may hold hearings for any purpose. deemed

. -.ngcessary by him for the performance of his dulies. W. Va. Code § 23-4-10(a)(3) .

" provides -a venue for.a. claimant to address situations where a claim ad ministrator
- fails to timely issue a ruling -upon an application or motion .as provided by law, "
‘The -law provides .other venues 1o review. ‘substantive disputes ‘regarding the -

subject matter of tulings, ie., by filing objections 1o specific’ claim administrator's
orders with the Board of Review pursuant to W. Va. Code § 23-5-1a, et seq.

From: CW Send Only 20



Page: 10 of 13 2022-11-11 16:57:08 EST 18563065234 From: CW Send Only 20

Patrick £, Pauley JCN: 2018008126

Accordingly, It Is noted thal the purpose of this specific report is to

.. -determine if the .carrer or its .claim administrator failed to timefy act upon.

-claimant's TTD reopening request. “This report is not intended to, nor does jt, -
. ‘address the ‘merits of any. issues that may be in Titigation on_the claimant's -

Pprotests to-arders issued by the claim adminisirator. . e T

The claimant alleges the ciaim administrator failed {o. timely-act upon his

May 3, 2022 request to reopen the: claim for TTD benefits. The applicahle rule
regarding the issuance of rulings in response to the filing-of a-claim application is
WVa. C5.R. § 85-1-10.6." Generally; the claim administiater is required to
Issug- a Tuling on a reopening application within 30 days of receipt of the
application. There is no evidence that the claim administrator ever issiied a
protestable order granting or denying the request for & TTD reopening. Based
upon the evidence ‘of record, it (s found that the claim adminlstrator failed 1o act in
a prompt and timely manner.

CONCLUSIONS OF LAW:

There is no evidence that the claim administeator issued a
protestable -order regarding the request! -to_reopen the claim. for TTD -
~-benefits, Therefore, it failed to timely act in violation. of W,Va, C.S.R. §B56.9-.
10.6.

REFERRA_L,TQ OFFICES QF_INSU_R{\NCE.CDMM!SSIONER:
L These Findings of Fact and Conclusions of Law are now. referred 1o the
Offices of the Insurance Commissioner. The Board of Review recommends the

Oftices of the Insurance Commilssioner take action against the claim
administrator for failure to comply with the law

All of which is accordingly ORDERED.

Date: September 18, 2022

[k ny ]

Mk Cagey, Chslkparsan

. ——

P wva GS.R § 83-1-10.6 states, “Applicalions for recpening of claime for {emporaty or
permanent disabifty beniefits shall be ruled upon by the Tesponsibie party within thirly (30} days
from the dale of teceipl of the application by the. responsible: party. The 1esponsibie paly.shall
consider ‘24 informalion ‘and progl progedy. submitted in -connection. vith the -application.
‘Whenaver 'a cleim has. n@t been adequately -or properly developed Tor consideralion, the
responsitle party may require the production of additional evidence. The thisty (30} days to rule
on the clim shal be tolied during this evidence gaihering process.”
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Patrick E. Pauley JCN: 2018008126

e PATRICK PAULEY
PATRICK MARONEY
ADVANCE AUTO PARTS
JRNE ANN PANCAKE
INDEMNITY INSURANCE CO OF NORTH AMERICA
SEDGWICK CWE
JEFF BLACK
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CHECK REMITTANCE ADVICE

DATE;

COMPANY NAME AND ADPRESS:

Cipriani & Werner (Jane Aan Pancake, Esg,)

/o Indenmity:Insurance Company of Nmth Ameuca
500 Lee Street E, Suite 900

Charleston, WV 25301

PAYMENT TYPL: Agent/Insurance Company, Penalties
X __| Other; Failure to Timely Act Fine

CASE DESCRIPTION:
Case Number:  22-1C~02391 Market Conduct
JCN: 2018008126
Patrick Pauley vs, Advance Auto Parls,
Indemnity Insurance Corapany of
Morth America and Sedgwick

‘Please remit your payment, along with 2 copy.of this check remiftance, to the follnwmg.

address;

West Virginia thm.s of the Insurance Commissioner.
- I‘mancml Accounting T
© P,O.Box 11683 -
Charleston, WV 25339-1683

COMPLETED BY:
Shannon Lester
Paralegnl

From: CW Send Only 20
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" MARONEY, WILLIAMS, WEAVER & PANCAKE, PLLC

.. 'OFFICEOF -. .

e e e . MAILING ADDRESS
GENERALCOUNSEL *.~ - .
THOMAS P MARQNEY A e % o..- e " - POSTOFFICEBOX3MY
' GEMERAL COBNSEL , © AND o : . -CHARLESTON, Wv25337 -
WORKERS" COMPENSATION SERVICES'
‘ROBERY M. WILLIAMS, ATTORNEY OFFICE ADDRESS
3, ROBEAT WEAVEN, ATTORNEY 568 VIRGINIA STREET, EAST
"EDWIN 1, PANCAKE, ATTORNEY CHARLESTON, WEST VIRGINIA 25301
. PATRICK K, MARONEY, ATTORNEY - e RPN : . ‘ e,
PR o8 E . . .ch:obgr_-llﬁ, 2022 . VELECOPIER {30a)346-3325 .

TELEPHONE (304)346-5029 .

- State of West Virginia -
- Offices of the: Insurance Commissioner
900 Pennsylvania Avenug
_Charleston, WV 25302 ™~

Re:  Failure to Timely Act on June 23,2022
-Administrative Proceeding No,: 22-IC-02391
Claimant:  Patrick Pauley =~~~ -

JCN; 2018008126
“DOK: 09/30/2017

Deay Sirs:

On June23, 2022, theclai'me_mt-ﬁlcd_ a Failure to Timely Act regarding a petition to
reopen the elaim for-temporaty total disability benefits R

On August 4, 2022, the parties resolved the failure to timely act and the Insurance Carrier
issued an order dated August 18, 2022. The claimant. is satisfied that this issue has been resolved.
and respectfully request that the Failure to Timely Act be withdrawn.

The claimant appreciates the Commissioner's time and if anything further is needed.
please let me know,

Sinoe%y,
1A
_.1'}'?“ / ; 'l

5

.f}}t:/(/}‘ir l‘ff'j’ﬁ‘ % }_;’7‘9)/ et

Patrick X, Maroney A

PKM/j
cc: Jatie Ann Pancake, Esquire
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FAX COVER SHEET

TO

COMPANY

FAXNUMBER 13045581908

FROM CW Send Only 20

DATE 2022-11-1116:56:26 EST

RE Claim No.: 30178701798-0001 Patrick Pauley v. Advance

Stores Company, Inc. (1905-80881C)

COVER MESSAGE

Please find attached Motion to Accept Employer’s 11/1/22 Memorandum in support of motion
regarding the above referenced claim. If you have any questions, please feel free to contact our
office.

Connor Brannon | Legal Assistant

CIPRIANI & WERNER PC

300 LEE STREET HAST, SUTTE 900 | CHARLESTON, WV 25301
(304) 341-0500 (MAIN} | www.c-wlaw.com

From: CW Send Only 20



