BEFORE ALLAN L. MCVEY INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

In the matter of:

BENJAMIN VILLENAVE

Administrative Proceeding No: 22-1C-02060
FINAL ORDER

The undersigned, Insurance Commissioner of the State of West Virginia, does hereby adopt
and approve the Recommended Decision of the Hearing Examiner, appended hereto, as well as
the findings of fact and conclusions of law therein contained. It is consequently ORDERED that
Complainant, Benjamin Villenave, failed to prove that the West Virginia Offices of the Insurance
Commissioner abused its discretion when it failed to issue a resident producer license to Mr.
Villenave. It is found that the West Virginia Offices of the Insurance Commissioner’s action was
reasonable.

The objections of any party aggrieved by this Order and to the Recommended Decision

herein adopted is preserved.

ENTERED this 27" day of %&, 2022.
AR

ALLAN L. MCVEY CPCU, ARM, 441, AAM, AIS
Insurance Commissioner




BEFORE ALLAN L. MCVEY
INSURANCE COMMISSIONER
STATE OF WEST VIRGINIA
IN RE: BENJAMIN VILLENAVE
ADMINISTRATIVE PROCEEDING NO: 22-1C-02060
RECOMMENDED DECISION
OF THE HEARING EXAMINER
On July 13, 2022, a hearing was held before Hearing Examiner Mark W. Carbone, Esquire,
at the Offices of the West Virginia Insurance Commissioner. (hereinafter “WVOIC”). There then
being present on behalf of the West Virginia Offices of the Insurance Commissioner, Jeffrey C.

Black Esq., and Robert Grishaber, Director of Licensing and Education. Benjamin Villenave

(Hereinafter “Complainant’) and Kelly Villenave appeared on behalf of the Complainant.

Statement of the Case

This matter arises out of the decision of the West Virginia Offices of the Insurance

Commissioner to deny the Complainant a resident producer license.

Findings of Fact
1. The Complainant resides at ||| | | QJEENEEE Beckley, West Virginia. (Tr. P. 9)

2. The Complainant was arrested on March 22,2017. He was charged with the felony
of possession of marijuana with the intent to deliver. At the time of his arrest, he was thirty-seven

years old. (Tr.P. 14, 15,21; Ex. 2)



3. An individual, named Mr. Ganache, was pulled over by the police in Nebraska. At
the time he was pulled over, Mr. Ganache was in possession of $57,000.00. According to the
police complaint, Mr. Ganache stated that he had dropped off thirty-one pounds of marijuana to
two white men in West Virginia. Mr. Ganache then provided the police the Complainant’s phone
number. The address of the Complainant was in Mr. Ganache’s GPS. The Complainant said he
knew Mr. Ganache because he was introduced to him by a former roommate when the Complainant
was in his early twenties. (Tr. P. 17, 19; Ex. 2)

4. According to the testimony of the Complainant, after getting the Complainant’s
address from Mr. Ganache’s GPS, the police arrived at his home. The police found nineteen
pounds of marijuana and $6,000.00 in cash. The police also found scales and containers of
concentrated oil containing THC.! (Tr. P. 19-20; Ex. 2)

5. The Complainant testified that he was involved in selling marijuana in order to
satisfy a tax debt of approximately $12,000.00. (Tr. P. 15)

6. The other individual that was present at the Complainant’s home when Mr.
Ganache was there, was a man named Josh. The Complainant testified that he did not know Josh’s
last name but claimed he was a friend. He went on to testify that Josh gave Mr. Ganache the
$57,000.00. The Complainant stated that he did not give Mr. Ganache any money. Josh was not
charged with a crime. (Tr. P. 18-20)

7. The Complainant pled guilty to the felony charge of possession of marijuana with
intent to deliver. On February 1, 2018, the Complainant was sentenced to one to five years in
prison. The Complainant was released from prison November 2, 2018. He had qualified for

accelerated parole since he was a non-violent, first-time offender. (Tr. P. 21-23)

! THC is the active ingredient in marijuana.



8. Upon the Complainant’s releasc from prison, he was placed on supervised
probation. His probation was supposed to be for one year, however, due to Covid-19, it was
extended to just over a year and two months. During his probation period he was drug tested once
a month. He was released from probation without incident. (Tr. P. 23-25)

9. The Complainant stated that he wanted his resident producer license to provide
financial stability for he and his family. He admitted that while he had a flawed past, he is trying
to improve himself each day. He took and passed the Insurance examination. He believes that
being an insurance agent would fit his skill set. During the hearing the Complainant presented
letters of recommendation. These letters were marked as an exhibit but were not admitted into
evidence. (Tr. P. 7-9; Exhibit 1)

10.  According to the Complainant, he has an insurance agent position lined up, if he is
granted his license, with Family First. This Company is based in Kentucky across the river from
Huntington, West Virginia. (Tr. P. 29-30)

11.  Mr. Grishaber, Director of Licensing and Education, reviewed the Complainant’s
application. A member of his department, after seeing the felony conviction, went to Mr.
Grishaber for further review. Mr. Grishaber testified that the amount of marijuana and the amount
of money involved was of concern. (Tr. P. 37-38)

12.  Another area of concern to Mr. Grishaber was the fact that the Complainant needed
the money in order to satisfy a tax debt. Mr. Grishaber stated that when someone has a large debt
that they may take shortcuts to satisfy that debt. His concern was that since insurance agents accept

cash payments, that cash could be used to satisfy a debt instead of purchasing the insurance policy

for the client. (Tr. P. 38-39)

13.  When there is a concern about an applicant, two divisions of the West Virginia



Offices of the Insurance Commissioner, Legal and Licensing, review the application before a
decision is made. (Tr.P. 42)

14.  Mr. Grishaber testified that one of his department’s responsibilities is to protect the
citizens of the State of West Virginia and by allowing a convicted felon to obtain a producer
license, he may be putting the citizens at risk. (Tr. P. 41-42)

15.  In addition to protecting the citizens of West Virginia, Mr. Grishaber contended
that other states typically defer to a producer’s home state when considering whether to grant a
non-resident producer license. These states rely on the background check conducted by the home
state concerning the suitability of an applicant. (Tr. P. 36-37)

16.  Another concern to the Licensing Department was the age of the Complainant when
he committed the felony, as well as how long ago the crime was committed. The Complainant
was not released from probation until early 2020, which is only a little over two years ago. (Tr. P.
40)

17.  Complainant was thirty-seven years old when he committed the crime and was
married with children. Since the commission of this crime was not a young person’s mistake, but
a mature adult’s mistake, this was another factor to be considered when determining whether the
Complainant should be granted a resident producer license. (Tr. P. 40)

18.  After completing their investigation, Mr. Grishaber and his department made the
decision to deny the Complainant’s application. A denial letter was sent to the Complainant. (Tr.
P. 32; Ex. 4)

19.  Mr. Grishaber was asked during the hearing if any information he received during
the hearing relieved his concerns about granting the Complainant a license. He stated that there

was nothing that he heard that would change his decision, however, the final decision lies with the



Commissioner. (Tr. P. 42-43)

Issue
Whether the WVOIC abused its discretion when it did not grant the Complainant’s

application for a resident producer license, and if so, what should be the remedy.

Burden of Proof

The Complainant has the burden of proof to prove, by a preponderance of the evidence,

that the WVOIC erred when it failed to grant a resident producer license to the Complainant.
Jurisdiction

The WVOIC has jurisdiction over this matter pursuant to West Virginia Code § 33-12-1,
el seq.

Analysis

The Complainant’s only issue is that he contends that the WVOIC erred when it denied his
application for a resident producer license. The relevant statute on this issue is West Virginia
Code § 33-12-24(b)(6), which states as follows:

(b) The Insurance Commissioner may place on probation, suspend, revoke or refuse to
issue or renew an insurance producer's license, solicitor's license or excess line broker's license, or
may levy a civil penalty or any combination of actions, for any one or more of the following causes:

(6) Having been convicted of or pleaded nolo contendere to any felony;

It is the position of the WVOIC that since the Complainant has been convicted of a felony,
possession with the intent to distribute marijuana, he should not be granted a resident producer
license. The language of the statute states that the Insurance Commissioner may refuse to issue a
producer’s license, if the applicant has been convicted of a felony. However, the statute does not
require the Insurance Commissioner to deny an application because the applicant has been

convicted of a felony. Therefore, based on the language of the statute, the Insurance Commissioner

has total discretion whether to grant a license, or not, to a convicted felon.



In the instant matter, the Complainant went to prison on February 1, 2018 and was released
from prison on November 2, 2018. As a condition of his release, he was required to be on probation
for one year. Due to Covid, his probation lasted a year and two months.

The position of the WVOIC, gamered from the testimony of Mr. Grishaber, is that it has a
duty to the protect the citizens of the state of West Virginia.

It is true that any convicted felon faces extreme challenges when attempting to return to
the workforce. However, it is difficult to put someone in a trusted position, such as an insurance
producer, who may, during his daily business, be invited into people’s homes. The insurance
producer, simply due to the nature of the work of licensed producers, is held to a higher standard
than many other entities.

In addition to stating that the WVOIC has a duty to protect the citizens of the State of West
Virginia, Mr. Grishaber also testified that he had an obligation to other states to not grant a resident
producer license to someone that should not have one, since those states will defer to West Virginia
when deciding to grant an applicant a non-resident producer license.

After hearing the testimony of the Complainant, Mr. Grishaber testified that he still had
concerns with granting the Complainant a resident producer license,

In the past, the WVOIC has denied applications for many different reasons. One of these
reasons would be that the applicant is still on probation when he applied for his license. Therefore,
the recency of the conviction would be a concern. Another reason has been that the applicant had
been involved in a crime involving theft. Applications have been denied based on the lack of
remorse or the failure to take responsibility for the applicant’s criminal background. Finally, the
age of the person when he committed the crime is relevant, because people tend to make mistakes

in their youth that they would not make later in life.



In the instant matter, the Complainant admitted that he had problems in his past. He
believes that he has paid his debt back to society. A few troubling things did appear in his
testimony. He stated the “Josh” was a friend of his, but he did not know his last name. I don’t
know whether he was trying to protect Josh or whether he really wasn’t friends with him and he
was afraid that the relationship could be looked upon as a solely a business relationship. Another
possibility was that, even though Josh was never charged, the Complainant claimed, without proof,
that Josh was the one who gave Mr. Ganache $57,000.00. Since that is a large amount of money,
and the Complainant was found with $6,000.00 when he was arrested, that indicates that there had
been earlier drug deals, which is very suspicious and is something that the Complainant could not
believably explain.

Another issue that was troubling was the amount of marijuana found in the possession of
the Complainant. He appeared to want to paint the possession of the marijuana as a one-time
event. However, this does not ring true based solely on the amount of marijuana in his possession.
It is difficult to believe that nineteen pounds of marijuana would be available to a one-time dealer.
The Complainant emphasized in his testimony that he had a clean criminal record. However, based
on the amount of marijuana, it would seem that he had a clean record because he had never been
caught.

An issue that is a bit troubling is that the Complainant was thirty-seven years old when he
committed the crime. He was no longer a young person, but was at the age when he should be
making responsible decisions. He also was married with children. Even though he said he was
trying to provide for his family, his decisions concerning the possession and distribution of

marijuana, indicates his inability to make adult decisions.



One final issue to be considered in making the decision whether to grant him a resident
producer license, was his assertion that he was going to sell the marijuana in order to pay a tax
debt. It is not much of a stretch to think that the next time he has a large debt, he may very well
take a shortcut to satisfy that debt which could adversely affect his clients.

Based on the facts that were brought out at the hearing and the presentation by the
Complainant, I believe that the Complainant has failed to prove that he should be granted a resident
producer license.

The West Virginia Offices of the Insurance Commissioner, when making the decision to
deny the Complainant’s application, was correct when it weighed the pros and cons of whether to
grant him a license. The Commissioner has ability to review each application and has discretion

to determine if a person guilty of a felony should or should not have a resident producer license.

Conclusions of Law
1. The West Virginia Offices of the Insurance Commissioner has jurisdiction over the

issuance of resident producer license by virtue of West Virginia Code § 33-12-24(b)(6).

2. The Complainant has the burden of proof to prove, by a preponderance of the
evidence, that the West Virginia Offices of the Insurance Commissioner erred under West Virginia
Code § 33-12-24(b)(6) when it denied the Complainant’s application for a resident producer

license.

3. West Virginia Code § 33-12-24(b)(6) gives the West Virginia Offices of the

Insurance Commissioner great discretion on when to issue a resident producer’s license when the

applicant has been convicted of a felony.

4. The Complainant failed to meet his burden of proof that the West Virginia Offices



of the Insurance Commissioner erred when it denied the Complainant’s application for a resident

producer’s license.

Recommended Decision

It is recommended that the West Virginia Offices of the Insurance Commissioner deny the

application of the Complainant for a resident producer’s license based on the totality of the

evidence.

Respectfully recommended,

A H G ppn

MARK W. CARBONE
HEARING EXAMINER

Date: &0—3 3 |} HOXRQ





