BEFORE ALAN MCVEY INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA

JOSH GAMBER

Complainant,
. ADMINISTRATIVE PROCEEDING NO.: 25-IC-180515
INDEPENDENCE AMERICAN INSURANCE COMPANY,

Respondent.

FINAL ORDER

The undersigned, Insurance Commissioner of the State of West Virginia, does hereby
adopts and approves the Recommended Decision of the Hearing Examiner, appended hereto, as
well as the findings of fact and conclusions of law therein contained. Complainant failed to prove
that the Respondent violated West Virginia Code of State Rules §§ 114-14-4.1, 114-14-5.3 and/or
114-14-6.1. Therefore, the Complainant’s complaint should be dismissed.

THEREFORE, it is HEREBY ORDERED that the Complaint by Josh Gamber is
dismissed.

The Commissioner’s final orders are subject to judicial review in the Intermediate Court
of Appeals as set forth in W.Va. Code § 51-11-4(b)(4). Any person aggrieved by this Order may,
within 30 days of the entry of the judgment being appealed, file an appeal as set forth in W.Va.

Code § 33-2-14 and Rule 5(b) of the West Virginia Rules of Appellate Procedure.

{ _
ENTERED this 7.3~ day of 5 eflbdle. 2025

4 /Q,,\,Dz/ Rl 7/4-67/

ALLAN L. MCVEY, CPCU, ARMAAI, AAM, AIS.
INSURANCE COMMISSIONER




BEFORE ALAN MCVEY INSURANCE COMMISSIONER
OF THE STATE OF WEST VIRGINIA
JOSH GAMBER
Complainant,

V. ADMINISTRATIVE PROCEEDING NO.: 25-1C-180515

INDEPENDENCE AMERICAN INSURANCE COMPANY,

Respondent.

RECOMMENDED DECISION
OF THE HEARING EXAMINER

On August 4, 2025, a hearing was held before Hearing Examiner Mark W. Carbone,
Esquire, at the Office of the Insurance Commissioner, Charleston, West Virginia. Josh Gamber
(hereinafter “Complainant™) appeared pro se. Evan Aldridge, Esquire, appeared on behalf of
Independence American Insurance Company (hereinafter “Respondent™). Following the hearing,
the matter was deemed submitted for recommended decision.

Based upon a thorough review of the entire record in this case, the undersigned now makes

the following Findings of Fact and Conclusions of Law.

Findings of Fact
1. The Complainant resides at _ Falling Waters, West Virginia. The

Complaint involves an insurance policy for a pet dog, owned by the Complainant, who suffered a
torn cranial cruciate ligament while running outside. (Tr. P. 6-7; Ex. 1)

2. On or about December 11, 2024, the Complainant’s dog was running around the



yard with another dog when the Complainant’s dog let out a yipe. The dog pulled her leg up and
then approached the Complainant. The Complainant tried to inspect the dog’s leg but was unable
to ascertain the problem. (Tr. P. 5-6)

3. Based on the Complainant’s observation, the injury to his dog was not a contact
injury but she just yipped while running and began holding up her leg. (Tr. P. 19)

4. In his Complaint the Complainant stated that there was a Ring video of his dog
running when she got hurt. Complainant did not submit the video to the Respondent and did not
show it to the Veterinarian. The video was deleted, and it was not placed into evidence at the
hearing. (Tr. P. 19-20)

3 After the injury, the Complainant’s wife contacted Cumberland Valley Veterinary
Clinic who referred the dog to treatment at Skylos Sports Medicine. Skylos confirmed that the
dog had a torn cranial cruciate ligament. (Tr. P. 7; Ex. 1)

6. According to the testimony of the Complainant, the Complainant contacted the
Respondent concerning the injury. The Respondent told the Complainant to have the surgery done
and then to submit the paperwork. The authorization for the surgery was made verbally. Surgery
on the dog occurred on December 12, 2024, (Tr. P. 7, 29-32)

7. When the Complainant submitted the paperwork to the Respondent, the claim was
denied. The Complainant was told that the claim was denied because the injury caused by a pre-
existing degenerative condition. Injuries because of a degenerative condition are not covered under
this policy. (Tr. P. 7-8)

8. The Complainant testified that he was told by the Veterinarian, Dr. Hummel, after
the surgery, that the injury was not due to degenerative condition. The medical records indicated

that there was a tear to the dog’s cranial cruciate ligament. The record did not say one way or the



other whether there was degenerative disease. (Tr. P. 8, 22; Ex. 3)

9. Radiographs were taken prior to the surgery. The radiograph report stated that the
right stifle (right knee of the dog) showed “Moderate to severe effusion and mild degenerative
changes.” (Tr. P. 25; Ex. 3)

10.  The Complainant admitted that the Respondent’s policy only covers injuries which
result from an accident. The Complainant understood that the Respondent is claiming that the
policy does not cover degenerative diseases. (Tr. P. 20-21)

11, On December 17, 2024, after receiving the denial, the Complainant sent an email
appeal to the Respondent. In the appeal, the Complainant stated that he did not believe that the
dog had a pre-existing condition. The Complainant attached the medical records to the appeal. He
also questioned whether the person making the denial decision was qualified to make that decision.
(Tr.8, 28-29; Ex. 4)

12. The appeal was received and denied on December 18, 2024. The Complainant did
not submit any other appeals. (Tr. P. 13)

13. The Complainant testified that he had problems with communication with the
Respondent. He stated that if he called in to the Respondent’s office the Respondent would either
not respond or was told to file another appeal. The Complainant did not provide dates of the phone
calls he made or the time it took for the Respondent to respond. The Complainant did say that the
Respondent never told him why they believed that the injury was caused by a degenerative disease.

(Tr. P. 13)



Issue
Whether the Respondent violated West Virginia Code of State Rules §§ 114-14-4.1, 114-

14-5.3 and/or 114-14-6.1? If so, what is the remedy?

Burden of Proof

The Complainant has the burden of proof to prove, by a preponderance of the evidence,

that the Respondent violated the insurance laws of the State of West Virginia.
Jurisdiction

The West Virginia Offices of the Insurance Commissioner has jurisdiction over this

matter under West Virginia Code § 33-11-1.
Analysis

Based upon the evidence presented, the Complainant alleged potential violations of West
Virginia Code of State Rules §§ 114-14-4.1, 114-14-5.3 and/or 114-14-6.1. The first issue to
discuss is whether there is a violation of West Virginia Code of State Rules § 114-14-4.1 which
states as follows:

4.1. Failure to disclose pertinent policy provisions. -- No person may knowingly fail to
fully disclose to first-party claimants all pertinent benefits, coverages or other provisions of an
insurance policy or insurance contract under which a claim is presented.

For there to be a violation of West Virginia Code of State Rules §§ 114-14-4.1 the
Complainant must prove that the Respondent failed to disclose a pertinent provision of the
insurance policy.

Initially, the Complainant believed that the injury was covered under the insurance policy
because the injury was caused by an accident. The Complainant, when asked whether he

understood that the policy did not cover injuries caused by a degenerative issue, admitted that he



had assumed that degenerative issues would not be covered.

In the instant matter, if the Complainant had testified that the Respondent did not disclose
the fact that the policy did not cover injuries caused by degenerative changes, there would be a
violation of West Virginia Code of State Rules § 114-14-4.1. However, the evidence is that the
Complainant had assumed that the policy did not cover injuries from degenerative conditions,
therefore, there could not be a failure to inform the Complainant about the coverage. The
Complainant failed to prove a violation of West Virginia Code of State Rules § 114-14-4.1.

The next issue to analyze is whether there is a violation of West Virginia Code of State
Rules § 114-14-5.3. That Rule states as follows:

5.3. Replies to other pertinent communications. -- A reply shall be made within fifteen (15)
working days of receipt by the insurer to all other pertinent communications from a claimant which
reasonably suggest that a response is expected.

A violation of this rule requires the Complainant to prove that the Respondent failed to
respond to communication from the Complainant within fifteen working days. The
communication must be of the type that a reasonable person would expect a response.

The Complainant testified that he had difficulty communicating with the Respondent. In
particular, he was never told why the Respondent determined that the injury was due to a
degenerative condition. The Complainant stated that when he did talk to an individual, they simply
said to file another appeal.

The Complainant was unable to provide specifics of the dates and times that contact was
made with the Respondent. Therefore, it is impossible to determine whether the Respondent failed
to respond within the required fifteen working days.

As to the issue concerning why the Respondent failed to explain why the Respondent

determined that the injury was due to a degenerative condition, that is a liability issue. W. Va.



Code § 33-11-4a provides that “[a] good faith disagreement over the value of an action or claim
or the liability of any party to any action or claim is not an unfair claims settlement practice.” The
purpose of these hearings is not to analyze liability but only to determine whether the Unfair Trade
Practices Act was violated. A dispute as to liability is not part of the Unfair Trade Practices Act.

Since the Complainant was unable to provide dates or specific information about the
Respondent’s failure to respond to a communication which reasonably suggests that a response is
expected, no violation of West Virginia Code of State Rules § 114-14-5.3 was proven.

The final issue to discuss is whether the Respondent violated West Virginia Code of State
Rules § 114-14-6.1, which states as follows:

6.1. Investigation of claims. -- Every insurer shall promptly conduct and diligently pursue

a thorough, fair and objective investigation and may not unreasonably delay resolution by

persisting in seeking information not reasonably required for or material to the resolution

of a claim dispute. This section is not intended to conflict with the statutory requirements
of the Medical Professional Liability Act, W. Va. Code §§ 55-7B-1 to 11, as the same relate
to the assertion and investigation of medical professional liability claims.

The first issue under this Rule, is to determine whether the investigation was timely. The
injury occurred on December 11, 2024, and the decision to deny coverage occurred on or about
December 16, 2024. The investigation was completed within 5-6 calendar days; therefore, it was
timely.

The Complainant did not specifically state that he had some objection to the investigation.
However, the Complainant did testify that it was his belief that the Respondent authorized the
surgery, which implied that the Respondent would pay for the procedure. This interaction would
constitute part of the investigation.

Since the Respondent told the Complainant to have the surgery performed, and then would

not pay for the surgery, an argument could be made that the investigation was unfair.



The Complainant testified that he was supposed to submit paperwork to the Respondent
after the surgery, but the Complainant believed that the submission of paperwork was a mere
formality.

Requiring paperwork before determining whether to pay a claim is fair. The fact that the
Complainant assumed that payment would be forthcoming is not reasonable since the Respondent
did not have any medical information when authorizing the surgery. The investigation would
consist of a review of the medical records, which the Respondent did not have until after the
surgery. Once the Respondent had the medical record, it concluded that the injury was caused by
a degenerative disease, which is fair.

It would be unfair to require the Respondent to pay the medical bill prior to obtaining
medical records so that the cause of the injury can be determined. This is especially true in this
case since there is an exclusion in the policy for injuries that result from a pre-existing condition.

The Complainant testified that the Veterinarian told him that the damage was not related
to a degenerative condition, however that was not communicated to the Respondent by the
Veterinarian. In his appeal, the Complainant stated what the Veterinarian allegedly told him that
it was not related to degeneration, but no official statement by the Veterinarian was given to the
Respondent.

In addition, the radiograph report did indicate that there were some degenerative changes.

The fact that the Respondent did not have anything on file to indicate that the injury was
not caused by a degenerative condition, is sufficient to show that their investigation was objective.
There was no violation of West Virginia Code of State Rules § 114-14-6.1 proven. Instead, the

radiograph report showed “Moderate to severe effusion and mild degenerative changes.”



Conclusions of Law

Ls The West Virginia Offices of the Insurance Commission have jurisdiction over this
matter by virtue of West Virginia Code § 33-11-1.

2. The Complainant has the burden of proof to prove, by a preponderance of the
evidence, that the Respondent violated West Virginia Code of State Rules §§ 114-14-4, 114-14-
5.3 and/or 114-14-6.1

3. The Complainant failed to prove, by a preponderance of the evidence, that the
Respondent violated West Virginia Code of State Rules § 11-14-4.1, when the Complainant
admitted that he knew that non accidental injuries would not be covered under the policy.

4 The Complainant failed to prove, by a preponderance of the evidence, that the
Respondent violated West Virginia Code of State Rules § 114-14-5.3. There was no evidence
presented that the Respondent failed to answer a question that would reasonably suggest an answer
is expected within fifteen working days.

5. The Complainant failed to prove, by a preponderance of the evidence, that the
Respondent violated West Virginia Code of State Rules § 114-14-6.1. There was no evidence to
prove that the investigation was untimely or unfair.

RECOMMENDED DECISION

It is the recommendation of the Hearing Examiner that the Complainant failed to prove that
the Respondent violated West Virginia Code of State Rules §§ 114-14-4.1, 114-14-5.3 and/or 114-
14-6.1, therefore, the Complainant’s complaint should be dismissed.
Respectfully recommended,

2 H) €L Gome

MARK W. CARBONE






