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 SEQ CHAPTER \h \r 1TITLE 102

PROCEDURAL RULE

WORKERS’ COMPENSATION BOARD OF REVIEW

SERIES 1

RULES OF PRACTICE AND PROCEDURE

§102-1-1.  General.

1.1.  Scope.  --  This procedural rule is intended to set forth the procedures for administrative appeals that are conducted by the West Virginia Workers’ Compensation Board of Review pursuant to W.  Va.  Code §§23-5-10, 23-5-11 and 23-5-12.


1.2.  Authority.  --  W.  Va.  Code §23-5-11.  


1.3.  Filing Date.  --  April 25, 2013

1.4.  Effective Date.  --  August 1, 2013

1.5. This rule supersedes the rule promulgated with an effective date of December 31, 2004.  

§102-1-2.  Purpose.

The purpose of the appeal process before the Workers’ Compensation Board of Review is to provide a review of any final action of the Workers’ Compensation Office of Judges pursuant to the West Virginia Workers’ Compensation Law, W.  Va.  Code §23-1-1 et seq.  

§102-1-3.  Appeal Process; Generally.

3.1.  Right to Appeal.  Any employer, claimant, dependent, private insurance carrier, or the Offices of the Insurance Commissioner who feels aggrieved by a final decision by an Administrative Law Judge, shall have the right of appeal to the Board of Review for a review of the final decision pursuant to W.  Va.  Code §23-5-10 and §23-5-12.  


3.2.  Representation by Attorney.   Claimants, dependents, and employers who are natural persons may proceed with or without an attorney.   An incorporated employer or an employer that is not a natural person may be represented only by an attorney duly licensed or authorized to practice law in the State of West Virginia.   


3.3.  Copies to All Parties.   Copies of all documents or letters sent to the Board of Review must be sent to all parties.  If a party is represented by an attorney, the copy is sent to the attorney instead of the party.  It must be noted on the document or letter that copies were sent to all parties.  Do not send copies of these documents to the Office of Judges.  Parties do not need to serve the Board of Review with copies of documents that are submitted to the Supreme Court.       

       3.4.  Office of Judges’ Interlocutory Rulings.  Office of Judges’ rulings that are interlocutory, such as rulings on motions, are not appealable.  Those issues may be raised in an appeal from the final order issued by the Office of Judges.  

§102-1-4.   Initiation of the Appeal Process.

4.1.  Time Period for Filing Notice of Appeal.   A written notice of appeal shall be filed with the Board of Review within thirty (30) days of receipt of notice of the Administrative Law Judge’s final action complained of, or in any event, regardless of notice, within sixty (60) days after the date of the action complained of as set forth in W.  Va.  Code §23-5-10 and §23-5-12.    A copy of this notice shall be served on all parties of record or the parties’ counsel.  


4.2.  Form of  Notice.   The  Notice of  Appeal  shall  be  in  form  or  effect as the “Notice of  Appeal  to   the  Workers’  Compensation   Board  of  Review,”  Form  BOR-1,  as  contained  in Appendix 102-1-A of this rule and as found on the Board’s website.  (http://www.wvinsurance.gov/bor/BoardofReview.aspx) 



4.3.  Number and Size of Notice of Appeal.  One (1) copy of the Notice of Appeal shall be filed with the Board of Review.  The notice shall be written or typed on 8½” x 11" paper.  A copy of the Administrative Law Judge’s order that is the subject of the appeal shall be enclosed with (not stapled to) the Notice of Appeal.  In addition, in Occupational Pneumoconiosis claims, if the appeal involves an interlocutory order (e.g., non-medical question, presumption, compensability, etc.), a copy of the interlocutory order must be enclosed with the Notice of Appeal, along with a copy of the final order.  No other documents shall be submitted with the Notice of Appeal.  The Board has access to the same documents that are in the record before the Office of Judges.  The Board may not consider evidence that was not considered by the Office of Judges except in support of a motion to remand.    
§102-1-5.  Briefs.

5.1.  Time Period for Filing Briefs.  The brief for the appellant shall be filed with the Board of Review within sixty (60) days of the date of the letter from the Board of Review that acknowledges the Notice of Appeal.  The brief for the appellee shall be filed within thirty (30) days from the date on which the appellant’s brief was filed.  If the appellant is pro se and chooses not to file a brief, the appellee’s brief shall be filed within ninety (90) days from the date of the acknowledgment letter.  If the appellant’s brief is filed prior to the acknowledgment letter, the appellee’s brief shall be filed within thirty (30) days from the date of the acknowledgment letter.  If the due dates fall on a holiday, Saturday or Sunday, the brief will be considered timely if it is filed with the Board of Review on the next business day following the date due.  The timeframes set forth herein may be modified by the Board.   

For purposes of these rules, briefs are deemed filed on the date of mailing if they are sent by first class mail, or other class of mail which is at least as expeditious, postage prepaid and bearing a postmark showing that the brief was mailed on or before the last day of filing.  If a courier or third-party commercial carrier is used, the brief is deemed timely filed if given to the carrier on or before the due date, to be delivered within three (3) calendar days.  Briefs submitted by the Workers’ Compensation Litigation Division on behalf of the Offices of the Insurance Commissioner may be submitted by interdepartmental mail, and the briefs are deemed filed on the date of the Workers’ Compensation Litigation Division’s date stamp on the interdepartmental mail envelope.   

5.2.   Extension of Time Period for Filing Briefs.


a. The Board may grant, for good cause shown and upon written motion, an extension of time for filing a brief for a period of up to thirty (30) days.  Absent extraordinary circumstances, the written  motion for extension of time must be received by the Board at least seven (7) days prior to the original due date of the brief.  A copy of the motion must be served upon the other parties.  For extensions of time, good cause shall be strictly construed as provided by W.  Va.  Code §23-5-13.  

       b. If the appellant seeks an extension of time for filing a brief pending settlement negotiations, the Board may dismiss the appeal without prejudice while settlement negotiations are pending.  If settlement is not reached, the appellant may submit a motion to reinstate the appeal and submit the brief within the time set forth in the Board’s order of dismissal without prejudice.  


5.3.   Failure to File Brief.


If any appellant represented by counsel fails to file a brief within the time period prescribed by subsection 5.1 or any extension pursuant to subsection 5.2, the Board may dismiss the appeal for failure to prosecute.
 
A party who is represented by counsel or a party that may only be represented by counsel may not present an oral argument or respond to an oral argument if the party did not file a brief.  


Claimants without counsel and employers who are natural persons and who are proceeding without counsel are not required to file briefs.  A party is considered to be represented by counsel for purposes of these rules if a notice of appearance has been filed before the Board of Review and/or Office of Judges and no notice of withdrawal of counsel has been filed.


Filing of the briefs with the Board may be accomplished by mail and interdepartmental mail in accordance with subsection 5.1 of this rule, or by personal delivery to the Board.  Faxed copies will not be accepted.    


5.4.  Number of Briefs.  An original of each brief shall be filed with the Board, and one copy shall be served upon each of the other parties.  


5.5.  Length of Briefs.  Briefs shall not exceed twenty (20) pages in length, inclusive of all sections except the certificate of service.  Upon written motion, for good cause shown, the Board may permit a brief to exceed the page limitation.


5.6.  Evidence and other Documents.  Evidence and other documents shall not be enclosed with or attached to the brief.  The Board has access to the same evidence and other documents that are in the record before the Office of Judges.  The Board may not consider evidence that was not considered by the Office of Judges except in support of a motion to remand.    

5.7.  Certificate of Service.  A certificate of service reflecting service of the brief upon the other parties must be attached to each copy of the brief served and filed.  


5.8.  Form of Brief.  Each brief served and filed shall be written or typed on 8½” x 11" paper.  Text shall be double spaced using no smaller than 12-point proportionally spaced or 11-point non-proportionally spaced type, producing a clear back image on white or cream-colored paper.    The brief shall not be stapled.   


a. Appellant’s brief shall include in the following order:




1.  The date of the decision of the Office of Judges, which is the subject of the appeal, and the ruling made by the Office of Judges; 




2.  The issues on appeal and requested relief;




3.  A brief statement of facts including the nature and extent of the injury, causation, date of onset of disability, procedural history, etc.;
 




4.  Conclusions of law including citation of authorities;




5.  Argument; and




6.  Conclusion.



b.  Appellee’s brief shall include in this order:




1.  Any exceptions to the statement of fact in appellant’s brief and any restatement of the facts according to the appellee’s theory of the case;




2.  Conclusions of law including citation of authorities;




3.  Argument; and




4.  Conclusion.  


5.9.   Reply Briefs.  Unless requested by the Board, or unless leave of a party is granted by the Board, reply briefs are not necessary and will not be considered.


5.10.  Failure to Comply.  If an appellant or appellee represented by counsel fails to comply with the requirements of subsections 5.4, 5.5, 5.6, 5.7 or 5.8, the Board may, for good cause shown, permit an additional fifteen (15) days for compliance.  Failure to comply with these rules without good cause shown may result in dismissal of the appeal.  


5.11. Motions for Reinstatement after Dismissal.  Any appellant, represented by counsel, whose appeal is dismissed pursuant to subsection 5.3 or 5.10, may, within thirty (30) days of the dismissal order, submit a written motion for reinstatement and a proper brief in support of the appeal.  
§102-1-6.  Hearings and Decisions.

6.1.  Review by the Board.  The Board shall meet as often as necessary to hold hearings and decide appeals, at such times and places as the chairperson may determine.  Two members shall be present in order to conduct hearings or other business.  All decisions of the Board of Review shall be determined by a majority of the members of the Board.  


6.2.  Place of Meeting.  Unless indicated otherwise, the meetings of the Board shall be held at the Board of Review offices in the City of Charleston.  The Board may meet at such other places throughout the State, as it may deem proper.  


6.3.   Request for Oral Argument.  After expiration of the time for filing briefs, the Board shall notify each party that the appeal is ready for decision by the Board.  The notice shall inform the parties that each party who plans to present an oral argument must complete the bottom section of the notice and send a copy to the Board and the other parties.  The request for oral argument must be received by the Board within ten (10) days from the date of the Board’s notice.  The appeal will be decided by the Board without an oral argument unless this request is timely received.  If one party returns the form indicating that the party plans to present oral argument, other parties may appear to respond to the oral argument.  A party who is represented by counsel or a party that may only be represented by counsel may not present an oral argument or respond to an oral argument if the party did not file a brief.  



a.  If the request for oral argument is timely received, the Board shall schedule the appeal for oral argument and shall notify the parties of the date and time for the hearing.  At the Board’s discretion, the oral argument may be scheduled as a telephone conference call.    



b.  Each party participating in oral argument will be allotted a maximum of fifteen (15) minutes.  



c.  Notice of oral argument will be sent by the Board to all parties and counsel of record.  



d. If the party who requested oral argument decides that oral argument is no longer needed, that party must contact the Board in writing or by telephone at least 48 hours before the hearing.  The hearing will not be cancelled unless the Board verifies that all parties are in agreement that a hearing is not necessary.     


6.4.  Continuances on Argument Docket.  No continuance will be granted after an appeal is placed on the argument docket except upon an affirmative showing of good cause.  In accordance with W.  Va.  Code §23-5-13, good cause will be strictly construed.  The party requesting the continuance must confer with the other parties to determine their agreement or opposition to a continuance.  The motion for a continuance must set forth the other parties’ position.  



a.  Motions for continuance shall be filed at least fourteen (14) days prior to the commencement of the oral argument.  If the motion is filed less than fourteen (14) days before the hearing and there is no agreement to a continuance, the motion must also include good cause for why the motion was filed late.



b.  After one continuance has been granted, no other continuance will be granted except upon a showing of extraordinary cause.

§102-1-7.  Motions.

       7.1.  Motion for Corrected Order.  A motion for a corrected order may be filed with the Board by any party to correct clerical errors and inadvertences in the Board of Review’s written order if the correction(s) can be made within the thirty (30) day time period provided for an appeal of the order of the Board to the West Virginia Supreme Court of Appeals.  


7.2.  Miscellaneous Motions.   A motion filed with the Board by any party shall state with particularity the grounds on which it is based and shall set forth the relief sought.  The motion shall be served on all parties and any party may file a response in agreement or opposition thereto.  The Board may, in its discretion, rule on any motion without the need for a hearing.


7.3.  Motion to Dismiss Appeal Based on Office of Judges’ Order that Grants Reconsideration, Vacates, Sets Aside, or Corrects the Prior Decision.  When an appeal is filed with the Board of Review and then the Office of Judges reconsiders, vacates, sets aside, or corrects the initial decision, the appellant shall notify the Board in writing.  The Board will dismiss the appeal as moot.  

§102-1-8.  Stay of Orders from the Office of Judges.  



8.1.  Procedures regarding stays are set forth in the Workers’ Compensation Rules of the West Virginia Insurance Commissioner, 85 CSR 1 §18.  



8.2.  Documents shall not be attached to the motion for stay.  The Board has access to the same documents that are in the record before the Office of Judges.  The Board may not consider evidence that was not considered by the Office of Judges except in support of a motion to remand.    

8.3.  If the Board grants a motion for stay, the Board may modify the briefing schedule as provided in subsection 5.1.  

§102-1. 9.  Settlements and Stipulations.

9.1.  Settlements.  The parties are encouraged to pursue settlements in accordance with the provision of W. Va. Code §23-5-7.  

9.2.  If a settlement is reached, the parties shall notify the Board in writing, and the Board will dismiss the appeal.     

9.3.  Stipulations.  The parties are requested to confer to determine whether there are any facts or stipulations upon which they can agree.  The stipulations shall be provided to the Board within the timeframe for filing the briefs.  Counsel must set forth that he/she is authorized by the other parties to submit the stipulations.  Some examples follow.  If a party requests that the claim be remanded for consideration of a medical report, and the other parties agree that a remand is warranted, the parties shall notify the Board of their position.  If a question has been raised regarding the timeliness of an appeal, and the parties agree that this is not an issue, the parties shall inform the Board.  If the parties agree that a subsequent order has rendered the appeal moot or that a mandate from the West Virginia Supreme Court of Appeals necessitates a specific action, the parties shall notify the Board.

§102-1-10.  Application of Rules.

These rules shall apply to all cases before the Board, including those cases pending before the Board as of the effective date of this rule.  The Board may, by order, modify the application of these rules to cases pending at the time of approval to prevent manifest injustice.  


Appendix 102-1-A

BOR-1

NOTICE OF APPEAL TO THE

WORKERS’ COMPENSATION BOARD OF REVIEW

JCN:   ____________________

Case Style 
_____________________________________


vs.
_____________________________________

Appellant (Party submitting the appeal):  Claimant     Employer     Offices of the Insurance Commissioner (Please circle)

The appellant is aggrieved by and appeals from the decision of Administrative Law Judge enclosed dated _________________________.

For OP claims in which the appeal relates to the non-medical issue, an appeal may be filed if the claim was rejected or if the permanent partial disability issue was made final by claims administrator’s order that was not protested, or by ALJ Decision.  In that case, enclose the final permanent partial disability order, also.    
Date _______________________________

____________________________________

Signature of Appellant/Counsel for Appellant

____________________________________

Print Name of Signature Above

____________________________________

____________________________________

Address of Signature Above 

A copy of the relevant order(s) must be enclosed (not stapled).  

NOTE: One (1) copy of this or a similar form of notice must be filed with the Workers’ Compensation Board of Review within thirty (30) days after receipt of notice of the Administrative Law Judge’s final action complained of or, in any event, regardless of notice, within sixty (60) days after the date of the action complained of as set forth in W. Va.  Code § 23-5-10 and § 23-5-12.  Copies must be sent to all parties/attorneys.  

Mail to:  Workers’ Compensation Board of Review


  P. O. Box 2628


  Charleston, WV  25329-2628
Copies were sent to:   ________________________________
                                    ________________________________

                                    ________________________________
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