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ompensability

—

der for an injury to be compensable in a W
ompensation case, three elements must coexi
Injury; (2) received in the course of employment
from the employment. W. Va. Code § 23-4-1(a)

workers
) a P€rsonal
d (3) resulting

» “Personal inju
Occupational

des Occupational Pneumoconiosis (OP) and
(OD) claims. W. Va. Code 8§ 23-4-1(b)

> “Inthe co
the injury.

tes to the time, place, and circumstances of

» “Resulting fr




omlensability

ether the injury occurred so
ompensable depends upon t
facts in each.case, and may n
resolved

> |In deter
from
conne
employ
existed.

0 be
lcular

be
ny fixed rule or formula.

g whether an injury resulted
's employment, a causal
e injury and the
own to hav




ompensability

onal Injuries are sonalinjuries ca

“[A]n isolated fortuitous event received by an
course of and resulting from his employment

ployee in the
h his employer.”

Dickerson v. State en’'s Comp. Comm’r, 173 S.E.2d 388, 391 (W. Va. 1970).

» An occupati
part of the

ry may result in disability to more than one
IS only one injury.

f the employee, causi
pensation

Archibald v. Ott, 87 S.




ompensability

However:

“An emplo
duties of e
IS no les
suffers

IS Injured gradually by reason of the

ent, and eventually becomes disabled,
lent of a personal injury than one who
abling trauma.”

Lilly v. State .E.2d 214 (W. Va. 1976).




ompensability

pational Diseases are defined by st

» For the purpos
disease mea

of West Virginia law, oc¢cupational
disease incurred in the course of and

resulting fr ployment. No ordinary disease of life
to which th ral public is exposed outside of the
employm mpensable except when it follows as
an incid upational disease. Except in the case

neumoconiosis, a disease shall be
red In the course of
mentonly if it IS a
sideration of all

of occu
consider

to the ration
circumstances:




ompensability

re is a direct causal connection betweenthe conditi ich work is

ed and the occupational disease;
2) That it can be seen to havefollowed as a natural incident of work as a result of
the exposure occasioned e nature of the employment;

(3) That it can be fairl 0 the employment as the proximate cause;

(4) That it does not c
Exposed outside

a hazard to which workmen would have been equally
ment;

(5) That it is incid
relation of employ

aracter of the business and not independent of th

connected with the e
ral consequence, though i
e Its contraction.

(6) That it appears to h
to have flowed from that so
been foreseen or expected b

W. Va. Code 23-4-1(f) v




ompensability

ELINESS

Claims must be filed within the time period
Virginia Code 8§ 23-4-15 or the claim is “for

t fo at West
barred.”

Occupation ury:
For occupatio claims (i.e., all claims for compensation that are not occupational
disease or al pneumoconiosis claims), the application for compensation must be

arrier within six (6) months from the date of injury.

ease.

ase claims other than occupational pneumoconiosis claims, the
nsation must be filed with the private carrier within three (3) year

ational hazard causing the di

2) the date
reasonably sh

aimant knew (by being informed
n, of the existence of the occu




ompensability

cupational Pneumoconiosis:

Disease of the lungs caused by the inhalation of minute
particles of dusiover a period of time due to causes and
conditions ari out of and in the course of the

Neumoconiosis

ases of the lungs a
occupational pneumo
y designated by statute.

and disease
are not specifi




ompensability

upational Pneumoconiosis:

Statute of Limitations

e Application fer benefits must be filed within three (3)
years fro after the last day of the last
continu lod of sixty (60) days or more during

which t loyee was exposed to the hazards of
OP;

e within and after a dia
Impairment was made know

employee by & physician.
10




omlensability

Xposure Requirements:

e Claimant must have been exposed to the
hazard cupational pneumoconiosis.

st have been for a continuous
sixty (60) days
loyer within t

11




ompensability

posure to the hazards of bccup

pneumoconiosis must be in the State of West

Virginia oveg@ continuous period of not less
than:
e Two (2) during the ten (10) years

Imm receding the date of last exposure,

or
 For any een (15) year
iImmediatel Ing the date of

12




omiensability

ally, pursuant to WsVa. Co -4-
1f, no alleged Injury or diseas a
compensableé condition if solely caused by
nonphysj eans and which do not
result in hysical injury or disease. As

such, mental claims are not
compe

13




arTotal Disability

1

» Tempora tal disability (TTD) benefits
uring the healing and

lod after a compensable




raryjTotal Disability

10d not
235%-6(C)

ald up to 90

benefits are paid foraimaxim
0 exceed 104 weeks. W. Va. Cod

» Prospective TdD benefits areto b
days at a fi 8§23-4-1c(c)

» Pursuant Va. Code 8§ 23-4-7a(f), referral of
a claim n independent medical
examin contemplated if TTD lasts lon
than 12 e of injury or d
last exami

15




rar>lTotaI Disability

TTD Is not granted if period of disability IS three

(3) days or less.

» It moret ree (3) but less than seven (7)
consecu ays, TTD benefits cannot be
grante first three (3) days.

> Ifthe p disability is greater than seve

nefits will be gr
for all days

16




raryjTotal Disability

claimant shall not bepaid T
while confined in a state correctiona
facility or jadl for an injury that occurred
before s onfinement. However, upon
release such confinement, TTD
benefl I be paid If remaining period

of TT e evidence. W.
Code §

efits

17




raryjTotal Disability

a. Code § 23-4-7a(e) sets forth the cri
cessary to suspend the payment of T

Benefits are suspended for any of the fol asons
 When the carrier’'s.physician concludes the c ant has
reached maximdm degree of medical improvement (MDMI)

e The authoriz
reached

eating physician concludes the claimant has

e Other evi stablishes the claimant has reached MDMI

 When ot nce submitted or otherwise obtained justifies
a findi claimant has engaged or is engaging in
abuse, but not I|m|ted to, physical activities

Inconsi ompensable injury.

e Undern laimant be entitled to r
TTD bene ate the claimant is r
return to work e date the claimant act
to work.

18




rarleotaI Disability

ximum weekly TTD benefits are nt to
W. Va. Code § 23-4-6(b), computed on tiTe basis
of 66 and 2/3% of the average weekly wage
earnings, whierever earned, of the injured
employee e date of injury, not to exceed
100% of t erage weekly wage in WV.

Minimu Iy TTD benefits shall not be less
than 33 erage weekly wag
WV. Ho can’t exceed

level of ben ed by the fede
minimum hour
19




derived fr
precedin

> W. Va.
expres
average
the Burea

raryjTotal Disability

ntto W. Va
rage weekly wage earnings, w
earned, of the injured employee, at
Injury, IS computed on the daily rat
time of the |

ode § 23-4-14(b)(2),

& e of

ry or upon the weekly average

arters of wages.

23-4-14(c) defines the
erage weekly wage in WV” as t
V as determine
t Programs.

20

f pay at the

e best quarter of wages out of the




ate carrierhas contlnumg authorlty
monitor work

orar%Total Disability

S compensat

to benefits
to former

INgs or orders) as may be
Va. Code § 23-4-16.

rier has the authority to
mant's petition to reopen a
efits filed purs

248




rarleotaI Disability

claim may be reopened for a co
f rehabilitation benefits and indem
If the claimant establishes that he
entitled to h the claim reopened

ration
efits

he IS

» To have reopened, a claimant must
establish he petition to reopen that he or
she has d a progression or aggravation of
his or h ition, or must state in the petition

nsidered WhICh

benefits. W. 23-5-3.

22




raryjTotal Disability

claimant must establish.a-progressi
r new fact with “prima facie” evidence.
Vlrglnla Supreme Court has held that “p

a facie”
ustify, but not
compel, an inférence that there has been a progression
the original injury.
» The claim St establish a progression, aggravation
or new ‘prima facie” evidence. The West
Court has held that “prima facie”
Ich tends to justify, b

or aggravatio al injury.

23




orarTotaI Disability

. Va. Code 823-4-16(a)(1) provide
laim which was closed without th
order regarding the degree of permanent
disability thata claimant has suffered, or in any
award has been made any

en must be made within five (5)
e date of closure.

ny claim in which a permanent
award Is made, W. Va. Code

at the reopening
In five (5) year
partial disabili

In any
fan

» |In addiy
partial
§23-4-1
request
the initial p

24




raraTotaI Disability

uests

a)(1)

g that time period, only tw

ay be filed. W. Va. Code 8§ 2

and 823-4-16(a)(2).

» In those casSes in which you have an
occupati disease which Is progressive
In natur ch as occupational
pneu SiS), then a new five year
period date of the
subseq partial disabili
award.

25




raryjTotal Disability

rivate carrier Is required:to rule
reopening petition for temporary total bility
benefits withinthirty (30) days of receipt of
the petitio . Va. Code 823-4-16(b).

» The priv [rier, after due notice to the

employe ews the record and issues a
protes cision, either denying or granting
the reo of the claim.

> If the cl mporary total

disability b be paid imm

26




ent Partial Disability

ermanent Partial Disability (PPD) benefits aréggranted
only after the claimant has reached maximum degree of
medical improvement. W. Va. Code § 23-4-7a

PPD awards based upon whole body medical
Impairment
W. Va. Co -4-6(f) sets forth statutory impairments

for certag tion injuries as wells as total loss of
sightin o r hearing in one ear. Pursuant to W
Va. Code of both hands, bot

| loss of sight Is

considered to Isability.”

24




entrartial Disability

eexisting impairments-and an ag
thereof shall not be taken into con

njury. W. Va. Code § 23-4-9b

> ation shall be awarded only in the
amount t uld have been allowable had the
claiman d the preexisting impairment. W.
Va. Co -4-9b

» Nothing egree of the

yascertained or
Injury. W. Va

preexisti
prior to the
23-4-9b

28




ent Partial Disability

siIs of
e of

awards are to be computed o
4 weeks compensation for each percent
disability. W. Va. Code 8§ 23-4-6(e)(1)

» Maximum PPD benefits are paid at 66 and 2/3%
weekly wage earnings, wherever
Injured employee at the date of
ceed 70% of the average wee

Injury,
wage In
» Minimum
minimum wee

nefits are the
D benefits

29




entrartial Disability

ursuant to W.Va. Code 823-4-7a the
treating physician examines the claimant before
the claim is glosed and recommends a PPD

award of I less, the adjuster must grant
the awar

S not require a suspension of

ntitlement to T
entry of the PP

30




ent Partial Disability

uant to W.Va. C §23-4-7a(c)(2), if
ysician recommends a PPD award gr 15%
or recommends a PTD award, the claimant must be
referred to a physician of the carrier’s choice.

» The claim mapager must cease payment of TTD
benefits. T ute does not require a suspension of
TTD benefi ese cases.

> |If the clag S not returned to work, the claimant is
entitled t arded partial (NAP) benefits. The N
benefits ' of a PPD award or
claimant re

ating

3l




ent Partial Disability

opening of PPD benefits is to occur if the f
satisfied:

* |f a permanent disability award has not been previously entered,
the receipt of thefrequest for reopening must be 'within 5 years
from the date e order closing the claim. Only 2 requests may
be filed durin S time period. W. Va. Code § 23-4-16(a)(1)

e If aperma ability award has been previously entered, the
receipt of est for reopening must be within 5 years from
the date tial permanent disability award. Only 2 requests
may b g this time period. W. Va. Code § 23-4-16(a)(2)

e above concerns OP and OD (any of which are
progres ' Ime period for receipt of the
' ears from the date of th
3-4-16(a)(2).

est for reopening s
t of such. W. Va. C

32

» A ruling on the
within 30 days of




rdgd Partial (“NAP")
ISabifity Benefits

. unless
e to Méceive
he entry of a
ant returns to

ursuant to the provisions of W. Va. Code § 23
a claimant has returned to work, he or she is el
non-awarded partial (NAP) dlsablllty benefits u
perrlrganent partial disability award or until the cl
wor

» W. Va. Code -7a(e)(4) also directs that unless a claimant
has returned K, he or she is eligible to receive NAP benefits
until the entr ermanent partial disability award or until the

ork.

» NAP disd fits will only be payable if the weight of the
' hat a permanent impairment exists.

ayable in a claim that
disability benefits If
permanent par was previously ma
claim.

33




rdgd Partial (“NAP")
ISabifity Benefits

disability benefits paid prior to-entry of the
Isability award are to be deducted from the per
disability award when it is granted.

If the NAP disabllity benefits exceed the amount
injured worker wi t be entitled to any further
award.

> The excess |
collected fro

the award, the
nefits from the

ered to be an overpayment and shall be
ture disability award in the same or any future

claim.

» The carri e payment of non-awarded partial disability
benefits if ude that the amount of NAP disability benefi
paid will lik artial disability award.

carrier must enter a
Gibased on the most ¢
uidelines set forth in

> AS soon as
permanent par
Information availa

34




rdgd Partial (“NAP”)
ISabifity Benefits

ehabilitation Benefits are being paid,
benefits shall cease until the rehabilitatio

bility
rocess Is

complete.
» NAP disability efits shall be immediately suspended
If the injure er fails, without good cause, to present

for an exa

n or rating.

> If susp Ith good cause, benefits can be
reinstat out back pay, once the injured
worker amination or rati

» Rate is the anent partial dis

35




enrotal Disability

In order for a«claimant to be considered for
a Permanegnt Total Disability (PTD) award,
he or sh t not be time-barred, and

must
thresh
impailr

exceed the eligibility

e person
hold.

36




nenrotal Disability

opening of PTD benefits is to occur if the f e
satisfied:

* |f a permanent disability award has not been previously entered,
the receipt of thefrequest for reopening must be 'within 5 years
from the date e order closing the claim. Only 2 requests may
be filed durin S time period. W. Va. Code § 23-4-16(a)(1)

e If aperma ability award has been previously entered, the
receipt of est for reopening must be within 5 years from
the date tial permanent disability award. Only 2 requests
may b g this time period. W. Va. Code § 23-4-16(a)(2)

e above concerns OP and OD (any of which are
progres ' Ime period for receipt of the
' ears from the date of th
3-4-16(a)(2)

est for reopening s
t of such. W. Va. C

34

» A ruling on the
within 30 days of




nenfiTotal Disability

d the
t one

er for the claimant to meet or e
Igibility threshold, the claimant m
of the following three requirements

 Have been@warded 50% or more in PPD prior to the
date of hi application

« Have s d a single occupational injury or
dise results in a finding by the
Com f a medical impairment of 50% or
more.

e Have su utory disability
W. Va. Code (f)

38




enrotal Disability

!hold, the

After meeting the eligibility thr
claimant t then satisfy the WPI
threshol 0% or more from a single

Injury
combi

6(n)(1)

pational disease or
. Va. Code 8§ 23

39




nenrotal Disability

er meeting all necessary thresh
claimant can be granted a PTD award if the
compensabledisability renders the claimant
unable to ge In substantial gainful activity
requiring or abilities which can be acquired
or whic mparable to those of any gainful
activity h the claimant has previously
engage rity and over a
substantia . W. Va. Code

6(n)(2)

40




nenfiTotal Disability

mparability of pre-injury-income
disability income will not be a facto
determining permanent total disabi

» Geograp allability of gainful employment
within a distance of 75 miles from the
reside e employee or within the distanc
from th mployee to his or

pre-inj ichever Is grea
be a factor | permanent t
disability.

41




> Maximu
same as

> All PTD
terminat
age.

fits are gra

d, the date of on
benefits Is the date-when a pr
ompleted and supported applicati
benefits was filed

fo

enfiTotal Disability

of the

D

minimum PTD benefits are the

enefits.

42

ranted on or after July 1, 20




endénts Benefits

there
benefits

rsuant to West Virginia Code §2
are two classifications of depende
that can be awarded:

rded to the dependents of a deceased
was receiving a permanent total
disabf at the time of death; or

ndents of a dec
employee sult of a work

or exposure.

43




nd@énts Benefits

—

ependent Benefits/104 weeks:

nent total disability benefits dies from a
nts, an award shall be made to the dep
he weekly benefit the worker was recel

» If a person receiving per
Injury leaving any dep
to one hundred four
death.

e other than a disabling
ents in an amount equal
g at the time of his or her

e This benefit ca
dependent or

her as a lump sum or in periodic payments, at the option of the
W. Va. Code § 23-4-10(e)

efit is available to the dependents. Thus, the award shal
dependents.

Only a single
prorated if the

Further, this ben
permanent total disa
benefits ceased at age
not payable to the dependents.

mployee dies while receivi
, If the employee was r
ter benefits cease being pai

44




endénts Benefits

pendents benefits/Fatal

 When a personal injury suffered by an employee in the course
of and resulting from his or her employment causes death, and
disabllity is c uous from the date of the injury until the date
of death, de nts benefits shall be payable.

e Likewise
occup
to the

ccupational pneumoconiosis or any other
ase causes death, benefits are also payable
dependents.

iIsbursements shall
funeral expenses

e |fthere a
to payment
88§ 23-4-3 and

45




endénts Benefits

When death is the result of en!oyment,
the decedent’s dependents shall be paid

their dependency continues
mount that was paid or

een paid to the deceased
Isability had he or

46




endénts Benefits

order of preference and length-of-dependenc

A dependent widow or widower until death or remarriage of the widow or
widower;

Any child or chil
eighteen years
continues as a
university, bliSi
five years;

dependent upon the decedent until each child reaches
or where the child after reaching eighteen years of age
e student in an accredited high school, college,

r trade school, until the child reaches the age of twenty-

If an invali ontinue as long as the child remains an invalid. All
persons titled to the amount of benefits payable as a result of
employ

A wholl ather or mother until death;

Any othe period of six years after the

the decea

olly dependent person,
e of death, the payme
he portion of the period of si

partially depen
dollars a month to
death.

a7




WV Supreme Court held in C
(2006), th

endénts Benefits

rﬁline
here dependents’ benefits

are awa to a surviving widow or

efits may not be

arriage of th

uant to W. Va. Code 8§ 23-4-

terminated




endénts Benefits

» Statute of Limitations

e Death ed by Work Related Injury
o SiX from Date of Death
 We la Code § 23-4-15(a)

e De ed by Occupational Exposure
e O eath

* Wes 3-4-15(b) and 2

49




endénts Benefits

e 8: Dependent Claims are Derivative of Un

For claims in which the decedent dies on or after January
purposes of responsibility and chargeability, be derivative
underlying compensable injury or exposure which caused or her death.

d employer or other fund responsible for paying the

the private carrier, self-insured employer or other fund
pensation coverage on the date of injury or last exposure
endent benefits.

The carrier, self-i
dependent bene
providing wo
giving rise to

For all oth , Including benefit rate and duration, the dependent benefits
shall be parate and apart from the original date of injury or last
exposur a manner otherwise consistent with statutory, regulatory
and case le to the same.

ork place injury or exposur
there was no rs’ compensation claim d
decedent’s lifeti red employer or other fu
compensable injur hich is proven to have caus
death is responsible e payment of the dependents’ be

50




endénts Benefits

Rule 8: Dependent Claims are Derivative of Underlying Claims

o All“104 weeks a
8§23-4-10(e), for
shall, for pur

s” payable to a dependent, pursuant to W. Va. Code

S in which the claimant dies on or after January 1, 2006
responsibility and chargeability, be derivative of the
reviously granted permanent total disability award.

e This me arrier, self-insured employer or other fund responsible for

paying t award is the prlvate carrier, self-insured employer or
other fun lon coverage for the permanen
disability eks award. For all other pur
including b 4 weeks awards shall b

separate and
in @ manner other
applicable to the sa

te of injury or last expo
with statutory, regulatory

ol




bilitktion Benefits

IS to return an injured worker
employment which is comparable,
and pay, to his‘or her pre-injury w

» If return to parable work is not possible, the
goal Is to n the employee to alternative
suitable yment, using all possible
altern Job modification, restructuring,
reassig , S0 that the claim
will retu |th his or her
employer , With anothe
employer.

botl work

52




iIitktion Benefits
l'and vocational r’abilitation
rized.

bilitation services include
on-the job training,

Iding crutches,
INes

Both physic
can be au
» As such
vocati

couns
artificia

53




iIitktion Benefits

habilitation
Injured

The total expenditure for vocation
cannot excegd $20,000 for any on
employee

» Tempo
Partial
rehabllitat
the $20,000

| Disability (TTD), Temporary
), and physical
not to be Incl
itation

54




iIitktion Benefits

The paymentfor physical rehabilitation,
Includin purchase of prosthetic
devices, other equipment and training

devices and equipment, are
Ithin the meani

315)




bilitktion Benefits

Pursuant to W. Va. Code § 23-4-9(
case where
permane
likely to r
carrier
earliest

, In every
employee has sustained a

pbility or has sustained an injury
n temporary disabllity, the private
sured employer shall, at the
e time, determine whether the
din returnlng t
t with the assi

remunerati
rehabilitation




bilitktion Benefits

CSR 885-15-5.2. directs that Felf—
Insured employer or private carrier may
authori ehabilitation evaluation by a
qgualifie abilitation professional to
deter hether physmal and/or
vocati n services are

approp red worker.

o




bilitktion Benefits

ltimately, a rehabllitation pla e

developed and implemented.
» CSR 885-15-5.3.c. notes that the purpose
of a reh tion plan is to clearly identify

work objectives and to
assist the injur
uitable gainf

the re
descri
worker
employme

58




iIitktion Benefits

» Throughout t
a number o

» No highe
unless t
carrier,
prioritie
the injure
employment.

rehabilitation process, there are
lorities that must be followed.

bered priority may be utilized
-Insured employer or private
ermlned that all lower number
sult in placement
table gainful

59




iIitktion Benefits
If a lower-numbered priority IS

far|y'
Inappropriateé for the injured worker, the

next hig umber priority must be
conside

tion plan must explicitly sta
le for the rejecti
priority.

60




iIitktion Benefits

—

ursuant to CSR 885-15-4.1., rities

e Return to same employer and pre-injury

same employer and pre-injury

loyer in a diff

nosition.

61




iIitktion Benefits

—

e Return to same employer in a different

position on-the-job-training.
« Emplo by a new employer without

mployer with on-




iIitktion Benefits

—

rk following enrollment of the
er in a retraining program which
consi goal-oriented period of formal
signed to lead to suitable gainf
' I market.

63




HitRtion Benefits

TTD benefits can be received duri
rehabilitation

> TPR ben
returns
but at a

re available if the injured worker
as part of a rehabilitation plan,
eekly wage.

efits calculated at 7

earnings at the ti
received as a res

the diffe
Injury and t
employment.

64




HitRtion Benefits

» Injured worker cannot receive both TTD benefits and

the same time period

entitled to 52 weeks of TTD
rehabilita nefits and 52 weeks of TPR benefits.

D benefits Is in conjunction with a
, the injured worker
s of TTD benefi

vocatio
receive d




edictl Benefits

. Va. Code 8§23-4-1(a) directs that wor
compensation benefits shall be provided
employees who have received personal
course of and

tho
uries in the
a result of their covered employment.

» W.Va. Co -4-3(a)(1) provides that all private
carriers urse and pay for personal injuries to

the emp o are entitled to the following benefit
sums for rehabilitation service
durable m s, and ot

and medical S may be reaso

required

66




edictl Benefits

rsuant to W. Va. Code §823-4-16(a)(4 im
wherein significant medical or any type of rehalilitation
service has not been rendered for a pe of five (5)
years, then n@ payment or request for additional
medical be shall be granted. Please note that this

statutory s does not apply to occupational
pneumoc claims.

The stat definition for signifi
treatment; t iIs more than a

visit, unless
medicationis b

IS required bec
itored

67




edictl Benefits

W. Va. Code 823-4-3(d) provides that private
carriers shall replace artificial limbs, crutches,
hearing aid eglasses, and all other
mechanic lilances provided in accordance
with this which later wear out, or which
later n refitted because of the
progres 19]] hich caused the s
to be ori r which are br
the course sult of the em
employment

68




