TITLE 85
EXEMPT LEGISLATIVE RULE
WORKERS’ COMPENSATION RULES
OF THE WEST VIRGINIA INSURANCE COMMISSIONER

SERIES 8
WORKERS’ COMPENSATION POLICIES, COVERAGE ISSUES
AND RELATED TOPICS

885-8-1. General.

1.1. Scope. -- This exempt legislative rulevites for: (1) Specific criteria, standards
and other clarification as to which entities arguieed to carry West Virginia workers’
compensation coverage and which individuals arsidened employees entitled to benefits
under chapter thirty-three of the West Virginia €p(2) the minimum contents of a policy
issued for workers’ compensation insurance pursieWest Virginia Code 823-1-1 et seq.; (3)
rate making provisions applicable to workers’ comgaion insurance in West Virginia; (4)
notice requirements regarding termination of cogerand renewal offers; and (5) coverage
related topics.

1.2. Authority. -- W. Va. Code 8823-2C-17(b3-2C-18(g); 23-2C-22; 33-2-10(b); and
33-2-21(a). Pursuantto W. Va. Code 8823-2C-5J@(®l 33-2-10(b), workers’ compensation
rules proposed by the Insurance Commissioner apibe@d by the Industrial Council are not
subject to legislative approval as would othervideeequired under W. Va. Code §829A-3-1 et
seq. Public notice requirements of that chaptdraaticle, however, must be followed.

1.3. Filing Date. -—July-18,-2008
1.4. Effective Date. -—August17-8)0

885-8-2. Purpose of Rule.

This rule provides specific criteria, standardd ather clarification as to which entities
need to carry West Virginia workers’ compensationerage and which individuals are
considered employees entitled to benefits undepteh&venty-three of the West Virginia Code,
establishes the requirements of a basic policyetaded by private carriers of workers’
compensation insurance, establishes ratemakingsmwos applicable to workers’ compensation
insurance in West Virginia and addresses other @rstkcompensation coverage related topics.

885-8-3. Definitions.
As used in this rule, the following terms, wordad phrases have the meanings stated

unless in any instance where such term, word, cagehis employed and the context expressly
indicates that another meaning is intended.
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3.1. “Casual employer,” as the term is used irM&l.Code §823-2-1(b)(4) and this rule,
means an employer who employs not more than ti)efer a period that is temporary,
intermittent and sporadic in nature and does noéed ten (10) calendar days in any calendar
quarter.

3.2. “Classification” means categorization of émypes for the purpose of assessing
risk, rate making, and developing premium charges.

3.3. “Domestic services” means services of a ébaolksl nature performed by an
employee in or about a private home of the pergomwhom he or she is employed. A private
home is a fixed place of abode of an individualaonily. If a dwelling house is used primarily
as a boarding or lodging house for the purposeipplying board or lodging to the public as a
business enterprise, it is not a private home hadervices performed therein are not domestic
services.

a. In general, services of a household natuce about a private home include
services performed by cooks, butlers, housekeegevernesses, maids, valets, babysitters, care-
takers, care givers, medical providers, handymeardemers, and chauffeurs of automobile for
family use.

b. The term “domestic services” does not inclservices of a household nature
performed by an employee in or about the privatedof a person when that employee is
employed by someone other than a member of theecholds For example, employees of maid
services, temporary employment agencies, or otli&nbsses do not provide domestic services
under the provisions of this rule.

3.4. “Employee” has the meaning ascribed totivam by W. Va. Code §823-2-1 and
23-2-1a.

3.5. “Employer” has the meaning ascribed to teah by W. Va. Code §23-2-1, and
includes, but is not limited to, any individualles@roprietor, firm, partnership, limited
partnership, limited liability company, joint vem&) association, corporation, company,
organization, receiver, estate, trust, guardiaacetor, administrator, government entity or any
other entity regularly employing another persontfa purpose of carrying on any form of
industry, service or business in this state.

a. “Industry, service or business,” as the teynnsed in W. Va. Code §23-2-1(a)
and this rule, means an occupation or an employeragaged in for the purposes of obtaining a
livelihood or for profit or gain. This term incled any not-for-profit entity or volunteer
organization to the extent that such entity or nizgtion employs individuals.
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b. “Carrying on any form of industry, servicelarsiness in this state,” as the
term is used in W. Va. Code 823-2-1(a) and this,roleans that the employer:

1. Has obtained or is required to obtain autlation to do business in
West Virginia; or

N

. Operates a business or plant or maintairtdfare in West Virginia; or

w

Hires employees in West Virginia; or

4. Hires West Virginia residents to work at @st/Virginia facility or
office; or

o

Utilizes labor on a regular basis at a Wasdinia facility for the
employer:

c. An employer who meets one or more of the alstated criteria and otherwise
meets the definition of “employer” may still be exat from having to maintain workers’
compensation coverage under the provisions of WQdae §823-2-1(b) or of subsection 4.3. of
this rule.

3.6. “Employment” or “regularly employing” meaasgaging the services of a person or
persons in return for wages or other compensation.

3.7. “Extraterritorial employee” means an empoy¢éo is not a resident of the State of
West Virginia and who is subject to the terms araligions of the workers’ compensation law
or similar laws of a state other than the Staté&/eft Virginia.

3.8. “Hazardous industry” is an industry involgiany of the following types of work or
business:

a. Construction, including, but not limited &xcavation or electrical work and
the erection, maintenance, removal, remodelingration or demolition of any structure.

b. Carriage by land, water or aerial service laading or unloading in

connection therewith, including, but not limited &l common or contract carriers by motor
vehicle.

c. Any business involving the extraction of matuesources, including, not
limited to, mining, surface mining, quarrying, logg or oil and gas extraction.

d. Any business or enterprise wherein molteramet explosive or injurious
gases, materials, chemicals, creosote and otheemagives for the treatment of wood, dusts or

3
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vapors, or inflammable vapors, dusts or fluidsy@sive acids, or atomic radiation are
manufactured, handled, used, generated, storeahweyged.

3.9. “Insurance Commissioner” or “Commissioneigans the Insurance Commissioner
of West Virginia as provided for in section ondjce two, chapter thirty-three of the West
Virginia Code.

3.10. “Old Fund” means the fund created purst@i¥. Va. Code §23-2C-2(l).

3.11. “Old Fund default” means being on the lasge Commissioner’s default list as
defined in W. Va. Code St. R. 885-1%tlIseq. as a result of owing money to the Old Fund.

3.12. “Payroll” means the term as defined inrtest current approved filing of the
Insurance Commissioner’s designated rating orgéoizéor workers’ compensation.

3.13. “Policy default” means a policy holder thad its policy cancelled as a result of a
failure to comply with the terms of the policy.

3.14. “Policy holder” means an employer that besn issued a West Virginia workers’
compensation insurance policy by a private caaret currently has coverage under said policy.

3.15. “Private carrier” means any insurer auttextiby the Insurance Commissioner to
provide workers’ compensation insurance pursuaoh#pters twenty-three and thirty-three of
the West Virginia Code.

3.16. “Self-insured employer” means an employeovs eligible and has been granted
self-insured status under the provisions of W.¥ade §23-2-9.

3.17. “Temporary” or “Temporarily,” as the tersiused in W. Va. Code §8823-2-1(b)(3);
23-2-1a(a)(1) and 23-2-1c(c), and in this rule, nsef@r a period not exceeding thirty (30)
calendar days within any three hundred and sixtg-f865) day period.

3.18. “Transitory,” as the term is used in W. Zade §823-2-1a(a)(1) and this rule,
means for a period not exceeding thirty (30) caderdhys within any three hundred and sixty-
five (365) day period.

3.19. “Temporary, intermittent and sporadic,’tlas term is used in W. Va. Code 8823-
2-1(b)(4) and in this rule, means for a periodeateeding ten (10) working days in any ninety
(90) day period.

3.20. “Uninsured Employers’ Fund” means the ferehted pursuant W. Va. Code §23-
2C-2(0).
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3.21. “Uninsured Employers’ Fund default” meae@lg on the Insurance
Commissioner’s default list, defined in W. Va. Cdle R. 885-11-%t seq., as a result of owing
money to the Uninsured Employers’ Fund.

3.22. “West Virginia workers’ compensation coyggameans workers’ compensation
coverage which provides the employees of the iseneployer workers’ compensation benefits
consistent with chapter twenty-three of the Wesghia Code and the rules promulgated
thereunder.

§85-8-4. Employers Required to Maintain Workers’ @mpensation Insurance;
Exemptions; Application for Letter of Exemption.

4.1. Duty to maintain insurance. Every emplageequired to obtain West Virginia
workers’ compensation coverage for the protectioitseemployees.

4.2. Every employer has a continuous and ongairg to maintain current information
with its current private carrier about the emplégdusiness activities, including all information
that could affect the employer’s payroll or premium

4.3. Exemptions. An employer who is otherwisgureed to maintain mandatory West
Virginia workers’ compensation coverage is exemptf the requirement in the following
circumstances:

a. An employer of domestic services as defineslibsection 3.3 of this rule is
not required to carry West Virginia workers’ compation coverage for any individuals hired to
perform such domestic services;

b. An employer of five (5) or fewer full-time groyees in agricultural services is
not required to carry West Virginia workers’ compation coverage for those employees;

c. An employer who is a casual employer;
d. An employer who is a church;

e. An employer who is engaged in organizedgssibnal sports activities,
including an employer of trainers and jockeys egiag thoroughbred horse racinBrovided,
That the employer must carry coverage for its eyg®s who are not participating in the
organized professional sports activities. For examan employer of jockeys and trainers
engaged in thoroughbred horseracing may exemptjeakhlys and trainers, but if the same
employer also employs a driver to transport hoesesequipment, the driver must be provided
coverage;
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f. A volunteer rescue squad or volunteer padigriliary unit organized under the
auspices of a county commission, municipality dreotgovernment entity or political
subdivision, or a volunteer organization createdpmmsored by a government entity, political
subdivisions or an area or regional emergency naédarvice board of directors in furtherance
of the purposes of the emergency medical servicesfarticle four-c [8816-4C-1 et seq.],
chapter sixteen of this coderovided, That if any such employers have paid employdes; t
must provide West Virginia workers’ compensationdgach paid employees; or

g. An employer of employees who are providedecage for benefits under the
federal Long shore and Harbor Workers’ Compensaicin 33 U. S. C. 8901, et seq., is exempt
from having to carry West Virginia workers’ compatien coverage for such employees, but
must provide West Virginia workers’ compensationa@age for employees who are not
provided coverage for benefits under the federalg_shore and Harbor Workers’ Compensation
Act.

§85-8-5. Auditing; Inspections; and Payroll Reporing.

Each private carrier may include reasonable aagliinspection and payroll reporting
provisions in its policy, subject to the approvatite Insurance Commissioner.

885-8-6. Employees Covered; Independent Contractey Coverage Elections; Assignment.

6.1. General. A West Virginia workers’ compei@aipolicy must cover all of the
employees of the insured employer who are requodek provided West Virginia workers’
compensation coverage under chapter twenty-thréeediVest Virginia Code and the rules
promulgated thereunder.

6.2. Independent contractors. All individualsfpening services for compensation paid
by an employer are presumed to be employees andeddo be covered by a West Virginia
workers’ compensation insurance policy unless and itiis shown that the worker is an
independent contractor. The burden of proving éimaindividual is an independent contractor is
at all times, on the party asserting independentraotor status. For purposes of West Virginia
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workers’ compensation coverage only, the followanigeria are dispositive of whether an
individual is an independent contractor:

a. For workers who are working in a hazardodsistry, the following criteria
must be met to be an independent contractor:

1. The individual holds himself or herself toitbe in business for himself
or herself. Examples of facts supporting thisudel, but are not limited to:

A. The individual possesses a license, pesmitther certification
required by federal, state and/or local authoritiesusinesses or individuals engaging in the
type of work that is being performed by the indiwadt

B. The individual has entered into, or regylanters into, verbal
or written contracts with the persons and/or esdifor whom the work is being performed,
which have terms and conditions consistent withotiher criteria stated in this subsection;

C. The individual has the right, pursuant titten contractual
provisions entered into with the persons and/atieatfor whom the work is being performed, to
regularly solicit business from different person®ntities to perform for compensation the type
of work that is being performed by the individual,

2. The individual has control over the time whiee work is being
performed, and the individual’'s work schedule i$ diotated by the person or entity for whom
the work is performed. This criterion does nothlodt the person or entity for whom the work is
performed from reaching agreement with the indigicas to completion schedule, range of work
hours, and maximum number of work hours to be plediby the individual, and, in the case of
entertainment, the time such entertainment is tprbsented,;

3. The individual has control and discretioeiothe means and manner of
performance of the work being performed and inedhg the result of the work. In other
words, the individual is not being supervised g/ plerson or entity for whom the work is
performed on an ongoing basis, but rather, theviddal is given a description and expectation
of the work to be performed at the outset of thernon of the individuals’ services and then is
expected to perform the services contracted fdnout any ongoing supervision. The mere fact
that a person or entity for whom the work is bgpegformed checks on the status of the work
from time to time, or otherwise monitors the workrig performed for the purposes of legal
compliance with federal or state laws related fetgadoes not constitute supervision on an
ongoing basis;

4. Unless expressly required by law, the irdinal is not required to work
exclusively for the person or entity for whom thertwis performed; and
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5. If the use of equipment is required to perfohe work, the individual
provides most significant equipment required tdqren the job. Some examples would be:

A. An independently contracted truck or detivdriver must use
his or her own truck or delivery vehicle;

B. An independently contracted taxi cab drimerst use his or her
own vehicle;

C. An independently contracted timbering wonkeist use his or
her own timbering equipment.

In the above examples, “his or her own” meanstt@equipment is not provided by,
loaned, or leased to the individual worker by tkespn or entity for whom the work is being
performed, but rather, the individual performing thiork owns, or legally obtains the equipment
from a separate source (i.e., not the person dydat whom the work is being performed), and
has the legal right to use the same.

b. For all other workers (i.e., workers not itweml in a hazardous industry), the
following criteria must be met:

1. The individual possesses a license, pemutleer certification
required by federal, state and/or local authoritielsusinesses or individuals engaging in the
type of work that is being performed by the induedi

2. There is a written contract between theviddial and the person or
entity for whom the individual is performing serggclearly establishing that the individual is an
independent contractor and not an employee, andh@andividual will not be provided
workers’ compensation coverage by the person atydot whom the work is being performed,;
and

3. The individual maintains primary control oviee time, means and
manner of the work performed. For example, thegeor entity for whom the services are
being performed may specify that the contracteetsvamarticular project or type of work to be
done and a certain time frame for the work to bmm@eted, but the person or entity for whom
the services are being performed cannot exert@oover the day-to-day schedule of the
individual or continuously supervise the individaal a boss would in an employment situation.

6.3. Elections not to provide coverage. Electioosto provide coverage to certain
individuals, such as partners of a partnershig pobprietors, members and certain investors in
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limited liability companies or certain corporatdioérs, are governed by the provisions of W.
Va. Code 8823-2-1(g) and 31B-12-1207.

a. An employer may elect not to provide covertay certain corporate officers
and all members of a corporation’s board of dinectdA corporate officer or member of a
corporate board of directors elected out of covetagan employer is not entitled to the benefits
of the Act.

1. The employers’ election out of coverageftiters of a corporation is
limited to four (4) principal officers for the engyler: (1) president; (2) vice-president; (3)
secretary; and (4) treasurer. The four (4) prialcgdficers must be elected or appointed by the
corporation’s board of directors as prescribedngydorporate bylaws. The employer may elect
these four (4) officers out of coverage even thoingtir activities include work that is ordinarily
performed by an officer and work that is ordinaplrformed by a worker, an administrator or
other employee who is not an officer. An officénaperforms both types of activities
(officer/worker, administrator, or other employebkonis not an officer) is deemed to be working
in a “dual capacity.”

2. No other officer or assistant officer engagedual capacity may be
elected out of coverage.

3. Dual capacity is determined by the dutiethefofficer/employee. For
an officer other than the four (4) principal offisestated in paragraph 1. of this subdivision to be
eligible to be elected out of coverage, that offic@not have duties and perform work that also
would ordinarily be done by a worker, administratoother employee who is not an officer. It
is the employer’s burden to show that duties pertat by officers or assistant officers other than
the four (4) principal officers are not dual capgaeictivities and that the work could only be
performed by an officer of a corporation. Exammésuch showings are a vice president within
a corporation (not the one vice president alloveebéd elected out of coverage as one of the four
(4) principle officers) who only attends board nieg$ and an assistant secretary whose only job
is to affix the corporate seal to corporate papers.

4. Members of corporate boards of directors beglected out of
coverage by an employer, regardless of whethem#raber of the board of directors works in a
dual capacity. It is the employer’s burden to shibat the individual elected out of coverage is,
in fact, a member of the board of directors andhigact, vested with the authority to manage the
affairs of the corporation as a member of the eygafs board of directors. Members of
corporate boards of directors who do not receivesg wages” from the employer for their
activities are not “employees” within the meanirigloapter twenty-three of the West Virginia
Code and are not entitled to the benefits of chidptenty-three of the West Virginia Code.

b. Certain members of a limited liability comganay be elected out of coverage
by an employer. “Limited liability companies” inide those entities created pursuant to the
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“Uniform Limited Liability Company Act” of chaptethirty-one b of the West Virginia Code.
These entities consist of all forms of limited ligl companies, including, but not limited to,
manager-managed limited liability companies, menrbanaged limited liability companies,
foreign limited liability companies and professibhinited liability companies.

1. Limited liability companies may elect notiteclude as an employee for
purposes of workers’ compensation coverage a ¢btabt more than four (4) persons. Each of
the persons elected out of coverage by the emplsyequired to be acting in the capacity of a
manager, officer or member of the limited liabildgmpany.

2. All covered members of limited liability cganies which are treated
as partnerships for federal income tax purposesugct to the calculation of premiums on the
members as provided for partners in a partnershify.i Va. Code §23-2-1b.

6.4. Manner of notification. In the event of@action under W. Va. Code §23-2-1(g)
and subsection 6.3 of this section, the employall glhovide to the private carrier written notice
naming the positions not to be covered and the samd social security numbers of the
individuals occupying those positions. The empigfall not include such individuals’ gross
wages for premium purposes in future payroll repoithe partner(s), member/manager(s),
proprietor(s) or corporate or executive officer{gjned in the notification is not deemed an
employee within the meaning of chapter twenty-tlokthe West Virginia Code after such
notice has been served.

a. Elections not to be covered made under stibaeg: 3 of this section are
effective for the next policy period after the weit notification in this subsection is received by
the private carrier and each policy period theszaftith the same private carrier without
subsequent written notification.

b. Elections not to be covered are valid onhtfe individuals named in the
written notice provided for in this subsection. @lection is not valid for any individual who
may later hold the same position, office or titigilan amendment to the election is made in
accordance with this rule.

c. Amendments to a written notification of aaaion may be made only for the
purpose of:
1. Changing the named person for any officpasition previously
reported on the election; or

2. Making an election for persons who wereprewiously employed as a

sole proprietor, partner, officer, or member of loard of directors on the date the election was
made; or

10
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3. Making an election upon changing privateiess: Provided, That an
employer must disclose the written notificationitsientirety, to the new private carrier prior to
the effective date of the insurance policy; or

4. Adding a person who has previously electedmbe covered under
the provisions of subsection 6.3 of this secticiné private carrier receives written notification
sixty (60) days prior to the coverage period inathtoverage is sought. If written notification is
not received by the private carrier sixty (60) dpyisr to the coverage period in which coverage
is sought, then coverage shall not be extendeddio gerson requesting coverage beginning that
coverage period, but shall instead be extendedktéollowing coverage period. The written
notification shall clearly identify the coverageripé in which coverage is sought to begin.

6.5. Owners and officers; Coverage denials wheretnployer is in default.

a. Employers that are required, but fail to reamWest Virginia workers’
compensation coverage shall not be afforded coeeiaghe employers’ partners, members,
proprietor or corporate or executive officers, sball coverage or benefits be afforded through
the Uninsured Employers’ Fund or any other funthefinsurance Commissioner to any
individual for whom the employer may elect to favegpverage under the provisions of W. Va.
Code 823-2-1(g) including, but not limited to, mesrdof corporate boards of directors or
certain members of a limited liability company.

b. Employers who are in Old Fund, Uninsured Eoyeits’ Fund or policy default
shall not be afforded workers’ compensation coverag the employers’ partners, members,
proprietor or corporate or executive officers, sball coverage or benefits be afforded through
the Uninsured Fund or any other fund of the Inscea@dommissioner to any individuals for
whom the employer may elect to forego coverage withaeprovisions of W. Va. Code §23-2-
1(g) including, but not limited to, members of corgte boards of directors or members of a
limited liability company.

1. Coverage for the individuals specified iis tbubsection shall not be
afforded if the employer is in Old Fund, Uninsuaiployers’ Fund or policy default on the
date of injury, and this exclusion will continue tbe life of that injury. For example, if, at
some time after the date of injury, the employeaesuts default status, an individual specified in
this subsection that incurs an injury on a datdeniie employer was in default status
nevertheless will not be covered for the injurytthecurred during the period of default, and
benefits will never be payable for that injury.

2. Benefits paid during periods of Old Fundjns$ared Fund or policy
default for individuals denied coverage under ghibsection shall be considered overpayments.

6.6. Duty to report all payroll.
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a. Each employer has a duty to report the ep#ixeoll of all employees to its
private carrier.

b. The private carrier may make its own initlatision regarding the
determination of all issues relevant to the classifon of employees, rates and payroll:
Provided, That any employer that disagrees with the decisiade by its private carrier and is
not able to reasonably resolve the dispute mayafpeotest with the Insurance Commissioner’s
designated rating organization for workers’ comping, or, in the event that the dispute
involves issues of State law which the rating oizition refuses to resolve, with the Insurance
Commissioner. All private carriers issuing finaloisions to insured employers on matters
discussed in this subdivision shall provide clestrnuctions to the insured employer regarding
the procedure for filing a protest to the privaderers’ decision.

c. Nothing in this subsection shall be constrizeplermit an employer to deviate
from the procedures set forth in subsection 6.4higfsection regarding elections not to provide
coverage to certain individuals.

6.7. Limited partner. A “limited partner” as defd and provided by the Uniform
Limited Partnership Act (W. Va. Code 847-9-1 et.3&not an employee of an employer which
is a limited partnership subject to the mandatarglective provisions of chapter twenty-three of
the West Virginia Code, unless that person is eggalon the service of the limited partnership
for the purpose of carrying on the industry, busfmeervice or work in which it is engaged.

6.8. Investors. A person who is solely an ineeahd who does not participate in the
direction, administration, or control of a businesventure and its activities or investments is
not an employee of an employer subject to the ntangar elective provisions of chapter
twenty-three of the West Virginia Code, unless fhextson is employed in the service of the
business or venture for the purpose of carryinghenndustry, business, service or work in
which it is engaged.

885-8-7. Extraterritorial Coverage and Related Isses.

7.1. Extraterritorial employees working in Westgihia on a temporary basis.
Extraterritorial employees performing work in th&at® of West Virginia on a temporary basis
(i.e., for a period not exceeding thirty (30) calandays in any three hundred and sixty-five
(365) day period) are not required to be coverdatl Wiest Virginia workers’ compensation
coverage. If an extraterritorial employee is ipfivhile working in this state on a temporary
basis, the extraterritorial employee’s exclusivekeos’ compensation remedy is under the laws
of the state to which the extraterritorial employ&subject.
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7.2. Extraterritorial employees working in Westgihia on a non-temporary basis.
Extraterritorial employees who perform work in tB&te of West Virginia on a non-temporary
basis (i.e., for a period exceeding thirty (30ecalar days in any three hundred and sixty-five
(365) day period) and are not otherwise exempt Wdest Virginia’s workers’ compensation
laws must be covered with West Virginia workersimgensation coverage unless they enter into
an agreement with their employer described undesesttion 7.4. of this section. An employer
of extraterritorial employees has a duty to immedyaadvise its West Virginia private carrier
when it reasonably believes it will be employingraterritorial employees in the State of West
Virginia on a non-temporary basis, so that premaam be adjusted accordingly.

7.3. Employment by a West Virginia employer odesof the State of West Virginia.
Pursuant to West Virginia Code §823-2-1(b)(3) anadsuision c., subsection 4.3. of this rule, an
employer that is otherwise subject to the provisiohchapter twenty-three of the West Virginia
Code does not have to provide West Virginia workessmpensation coverage for employees
who perform work for the employer in a state otiian the State of West Virginia on a non-
temporary basis (i.e., for a period exceedingyH80) calendar days in any three hundred and
sixty-five (365) day period)Provided, That the employer must provide West Virginia wengk
compensation coverage for any employee workingenState of West Virginia and who is not
otherwise exempt from West Virginia’s workers’ coengation laws on a non-temporary basis
(i.e., for a period exceeding thirty (30) calendays in any three hundred and sixty-five (365)
day period) unless the employee has entered inext@aterritorial agreement described in
subsection 7.4. of this section.

7.4. Agreements to be covered in a state otlaer ¥est Virginia. An employer and an
employee who are both subject to the workers’ caregion laws of a state other than West
Virginia may enter into a written agreement in whibe employer and employee both agree to
be bound by the laws of the other st@eovided, That any employee entering into such an
agreement must physically work for the employeesng into such agreement outside of the
State of West Virginia for a period of not lessrthhirty (30) calendar days in any three hundred
and sixty-five (365) day period, and the employaistrcomply with the workers’ compensation
laws of the other state(s). Failure to meet tlog®emstances shall cause any agreement
contemplated under this section to be void fronb&ginning: Provided, further, That an
agreement entered into by an employer carrying Wegtnia workers’ compensation coverage
shall immediately be provided to the employer’'s YWésginia carrier so that premium can be
adjusted accordingly. If an employee who has edterto an extraterritorial agreement as
described in this subsection is injured, the etrébrial employee’s exclusive workers’
compensation remedy is under the laws of the ttatdich the employee has agreed to be
bound.

7.5. Agreements to be covered in West Virginidith the consent of its West Virginia
private carrier, an employee and employer may agrée bound by the workers’ compensation
laws of West Virginia, regardless of where andvitiat amount of time the work is being
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performed: Provided, That this subsection shall not be construed ynraanner to affect the
workers’ compensation insurance requirements tdite ®ther than West Virginia.

885-8-8. The Workers’ Compensation Insurance Polc

8.1. Each policy for West Virginia workers’ comnmsation insurance shall comply with
chapters twenty-three and thirty-three of the Wasjinia Code.

8.2. Each West Virginia workers’ compensatiorumasice policy shall provide coverage
and benefit payments consistent with the provisainghapter twenty-three of the West Virginia
Code and the rules promulgated there under fobadily injury with a date of injury within the
policy period and for all benefits types thereaétesarded, including all dependent benefits and
related death benefits provided for under chaptenty-three of the West Virginia Code. Each
workers’ compensation policy shall also provideem@ge for any occupational disease or
occupational pneumoconiosis award with a datesifdaposure within the policy period,
including all dependent benefits and related dbatiefits provided for under chapter twenty-
three of the West Virginia Code.

8.3. Dependent and Death Benefits

a. All dependent benefits payable to a clainpamsuant to W. Va. Code §23-4-
10(a)-(d), for claims in which the decedent dieoafter January 1, 2006 shall, for purposes of
responsibility and chargeability, be derivativeloé decedent’s underlying compensable injury
or exposure which caused his or her death. Tham#hat the carrier, self-insured employer or
other fund responsible for paying the dependenetisris the private carrier, self-insured
employer or other fund providing workers’ comperwatoverage on the date of injury or last
exposure giving rise to such dependent benefits.alF other purposes, including benefit rate
and duration, the dependent benefits shall be arigity separate and apart from the original
date of injury or last exposure, to be paid in aanga otherwise consistent with statutory,
regulatory and case law applicable to the saRr@vided, That should the decedent’s death
result from a work place injury or exposure for ahthere was no underlying attributable
workers’ compensation claim during the decedeifésime, the carrier, self-insured employer or
other fund assigned to the compensable injury pogure which is proven to have caused the
decedent’s death is responsible for the paymetiteoflependents’ benefits.

b. All “104 weeks awards” payable to a dependemtsuant to W. Va. Code 8§23-
4-10(e), for claims in which the claimant dies aratier January 1, 2006 shall, for purposes of
responsibility and chargeability, be derivativetlué deceased claimant’s previously granted
permanent total disability award. This means thatcarrier, self-insured employer or other
fund responsible for paying the 104 weeks awatbagrivate carrier, self-insured employer or
other fund providing workers’ compensation coverigehe permanent total disability award
giving rise to the 104 weeks award. For all ofn@poses, including benefit rate and duration,
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the 104 weeks awards shall be a new right, sepanat@apart from the original date of injury or
last exposure, to be paid in a manner otherwissistamt with statutory, regulatory and case law
applicable to the same.

c. Nothing in subdivisions a. and b. of thissedtion shall alter the terms of any
contract or agreement entered into prior to Janlia?p06, whereby any entity agreed to pay
specified workers’ compensation benefits.

d. A private carrier, self-insured employer tray responsible fund that pays a
104 weeks award to a dependent pursuant to W. dde @23-4-10(e) has a right to full
reimbursement from another private carrier, sedfined employer or other responsible fund that
pays dependent benefits pursuant to W. Va. Codet8RXa)-(d), no later than when the issue
of compensability of the dependents’ claim is fipaletermined.

8.4. Upon issuance of a policy, each privateiears deemed to have reserved its right
to select, retain, and compensate legal counsidfend any claims decisions made by the
private carrier which are protested under artinle,fchapter twenty-three of the West Virginia
Code and to settle said claims in accordance liipalicable statutes and rules.

8.5. Each private carrier shall assess its pdiadgers any applicable deficit reduction
surcharge, Insurance Commissioner regulatory stgeh&ninsured Employers’ Fund
assessment, and/or Private Carrier Guaranty Fusesasient and remit the same as directed by
the Insurance Commissioner. The obligation ofpthieate carrier is limited solely to the
collection and remittance of the proper percentageunt of the surcharges and assessments, as
established by the Insurance Commissioner. Thafaricarrier has no obligation to the
Insurance Commissioner or to the Debt ReductiordRanmake up for surcharge amounts that
are not collected as a result of the insured engplsyailure to pay their premium.

885-8-9. Notification of Issuance, Renewal or Termation of Coverage.

9.1. Except as provided in subsection 9.2. &f $leiction, upon cancellation of a West
Virginia workers’ compensation policy, every prigatarrier is required to notify the Insurance
Commissioner’s designated rating organization efdancellation at least ten (10) calendar days
in advance of the effective date of terminationhaf coverage. The notification shall be on
forms and/or other procedures developed by thedmsge Commissioner.

9.2. If an insured employer expressly requestgriting to the carrier that its West
Virginia workers’ compensation policy be cancellde private carrier shall notify the Insurance
Commissioner’s designated rating organization @ sancellation within ten (10) calendar days
after receipt of the written request or any spedifiequested date of cancellation, whichever is
later. Such a request by an insured employer sbalbe deemed valid until received by the
private carrier in writing.
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9.3. Upon issuance or renewal of a West Virgmiaikers’ compensation policy, every
private carrier is required to notify the Insura@@mmissioner’s designated rating organization
of said issuance or renewal within thirty (30) calar days after the effective date of coverage,
including the effective date of coverage and thie dé expiration of the new policy.

Notification shall be on forms and/or other procesudeveloped by the Insurance
Commissioner.

9.4. If a carrier timely reports the informatim@yuired by subsection 9.3. of this section,
it shall be deemed sufficient to meet the requireimef W. Va. Code 8§ 23-2C-15(f)(2) as this
code provision relates to refusals to renew.

9.5. Failure of a private carrier to timely refpaformation to the Insurance
Commissioner as required by subsections 9.1.28@9.3. of this section may subject the
private carrier to a fine not to exceed $500 peuaence of untimely reporting.

9.6. A private carrier may cancel a workers’ cemgation policy for failure of the
policy holder to timely remit adequate considematigpon the issuance of advance written
notification to the policy holder of no less thamt(10) calendar days. The refusal of a policy
holder to: (a) permit a premium audit by a privederier; or (b) to pay any applicable surcharge
or assessment that the carrier is required toatghersuant to Chapter twenty-three of the West
Virginia Code, is considered “failure of the polibglder to timely remit adequate consideration”
for purposes of this section. The effective ddteamcellation shall be no earlier than ten (10)
calendar days after issuance of advance writteigenot

9.7. Except for the failure of the policy holdertimely remit adequate consideration, a
private carrier may cancel a workers’ compensgpialicy for reasons consistent with the terms
of the policy, upon the issuance of advance writtetification to the policy holder of no less
than thirty (30) calendar days. The effective ddteancellation shall be no earlier than thirty
(30) calendar days after issuance of advance wnittice.

9.8. A private carrier may decline to renew akeos’ compensation policy upon the
issuance of advance written notification to thegyoholder, or, if the policy holder purchased
the policy through an insurer through an agentatijent, of not less than sixty (60) calendar
days prior to the expiration date of the currerigyo

9.9. Any offer of renewal shall be sent to théqyoholder, or, if the policy holder
purchased the policy through an insurer throughgant, the agent, at least sixty (60) calendar
days prior to the expiration date of the curreriqyo

9.10. All notifications and offers referencedsubsections 9.5. through 9.9. of this
section must be forwarded to the insured or aggmbdil. A cancellation, non-renewal or other
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termination of coverage must state with specifitity reason for and the specific effective date
of the termination of coveragé®rovided, that if the notification or offer is being seotdn

agent, the carrier and agent may agree, pursudné forovisions of W. Va. Code 839A-1-8, to
send the notification or offer electronically. Altivate carriers must maintain proof or
certificate of mailing for all notices sent.

§85-8-10. Rating Organizations.

10.1. Consistent with the provisions of W. Vadé&23-2C-18a(b), the Insurance
Commissioner may designate a workers’ compensagitimg organization that has been licensed
in accordance with W. Va. Code 833-2@eGassist the commissioner with carrying out hiker
regulatory duties in regard to the workers’ comjagiog insurance market.

10.2. Every workers’ compensation private carsteall: (1) record and report to the
designated rating organization its workers’ compéina experience as set forth in the uniform
statistical plan submitted by the designated rairganization and approved by the Insurance
Commissioner; and (2) adhere to the uniform clasdibn plan and uniform experience rating
plan developed by the designated rating organiaatral approved by the commissioner.

10.3. Upon the Insurance Commissioner’s designaif a workers’ compensation rating
organization to be utilized by all insurers, theda@ost, rule, or form filings made by the
designated rating organization shall be utilizecelagry member of the rating organization
without modification and as of the effective datéhe relevant rating organization filing unless
the member specifically makes a request in writtithe Insurance Commissioner to deviate
from the same and receives approval to do so, lessithe member makes an exception basis
filing pursuant to W. Va. Code 833-6-8 or §33-20-4.

885-8-11. Rate Making.

11.1. Beginning on the fiscal year commencingfitts¢ day of July, 2008, all private
carriers shall determine their base rates fromattearially determined loss costs filed by and
approved for the designated rating organizatioll.pévate carriers shall additionally adhere to
the rating rules filed by and approved for the geated rating organization unless the private
carrier makes an approved filing permitting dewatfrom the same.

11.2. The base rates charged by the privateecamay also include: (1) a reasonable
provision for expenses related to the administratiosts of the private carrier, including
underwriting expenses, such as commissions to sagewck brokers, other policy acquisition or
servicing expenses, premium taxes, assessmentbasges and fees, catastrophe reinsurance
expenses, expenses associated with rating orgamgaloss adjustment expenses not included
in the loss costs, such as claims defense expeasiags,administration expenses, and other
related expenses; (2) a reasonable profit andragerticy provision to contribute to the private
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carrier’s surplus; and (3) all other rate makinghponents consistent with industry practices.
All such provisions shall be subject to the pramis of W. Va. Code 833-20-4. Any filing made
to establish or amend a loss cost multiplier ortipligrs which accounts for expenses is
effective until such time as the private carriekeganother filing to adjust the same.

11.3. Private carriers may offer premium crediid debits through schedule rating plans
which are consistent with industry practices. Thenate premium net said credits and debits
may not violate W. Va. Code 8§823-2C-18(c). All ngtiplans shall be subject to the filing
requirements of chapter thirty-three of the Wesgwia Code that are applicable to other
commercial insurance lines. Any credit or debplagal to the insured shall reasonably reflect:
(1) appropriate judgment of the private carrietaathe risk and/or exposure characteristics of the
insured; (2) the private carrier’s interpretatarany statistical data; (3) the insured’s adoption
or refusal to adopt relevant loss limiting pracsicend (4) other relevant considerations.

11.4. Deductible plans. Deductible workers’ cemgation plans are permitted subject
to the approval of the Insurance Commissionerputicg the underwriting standards used for
issuing such plans. Under a deductible plan, amr@isemployer that fails to make a required
deductible payment shall be deemed to be in dedddifte policy premium and subject to
cancellation for its failure to timely remit adegg@remium, but the default shall not affect the
payment of all benefits in otherwise compensalded made under a policy inclusive of a
deductible plan. Under all deductible plans, thegbe carrier remains responsible for payment
of claims benefits and administration and deferisgaoms.

11.5. In addition to the premium charges deteehiprivate carriers shall charge (1) all
Deficit Reduction Fund surcharges as providedriahapter twenty-three of the West Virginia
Code and W. Va. Code St. R. 885-6-1 et seq.; (2ggulatory surcharges required to fund the
Insurance Commissioner’s regulation of the workesshpensation industry as provided for in
chapter twenty-three of the West Virginia Code #Wadva. Code St. R. 885-6-1 et seq.; and (3)
all assessments made by the Insurance Commisdmribe funding of the Uninsured
Employers’ Fund or the Private Carrier Guarantyd-as defined in W. Va. Code §23-2C-1 et
seq. All collected surcharges shall be remittedigested by the Insurance Commissioner.
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