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TITLE 114
EMERGENCY RULE
INSURANCE COMMISSIONER

SERIES 64
MENTAL HEALTH PARITY
§114-64-1. General.
1.1. Scope. -- a. The purposes of this rulaare

1. Create a legal framework within which insuregsis develop an
environment of parity between mental health andica@durgical benefits;

2. Provide for parity in the application of aggaeglifetime limits and
annual limits between mental health benefits andicaé surgical benefits;

3. Provide for parity with respect to treatmeniits and financial
limitations that meet or exceed the requirementh®fPaul Wellstone-Pete Domenici Mental
Health Parity and Addiction Equity Act of 2008;

4. Define standards by which health care profesdgoshall implement
parity;

4 5. Minimize the possibilities of confusion and imteption of patient
care; and

5 6. Ensure that cost containment measures not ajybico medical-
surgical benefits are also not applicable to memalth benefits until demonstrated to be
actuarially necessary.

b. This rule applies to:
1. Group health benefit plans issued by any andsirers transacting
the business of insurance under W. Va. Code 883B«t6eg. and 33-25A-%t seg., or who are
otherwise subject to W. Va. Code 833-16-3a.

2. Individual subscribers and members and toralljg members of a
health benefit plan.

3. Group health benefit plans which begin-omiber-the-first day-of
Jantary,2008ctober 3, 2009.

c. This rule does not apply to any policy of indival accident and sickness
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insurance issued in accordance with article fiftekechapter thirty-three of the W. Va. Code.
(W. Va. Code 8833-15-4t seq.).

1.2. Authority. -- W. Va. Code 8833-2-10 and 333a.
1.3. Filing Date. -- July 31, 2009.
1.4. Effective Date. -- September 9, 20009.

8114-64-2. Definitions.

tweﬁfy—ﬂve—meﬁﬂrba%er—lesmanqes to cost- sharlnq reqwrements and/or tmfamhmlts ina

policy that are designed to lower the cost of pmg mental health benefits relative to the cost
of medical-surgical benefits

2.2. “Commissioner” means the West Virginia insiw&commissioner.

2.3. "“BaseExperienceperiod” means the period used to calculate whetteemsurer
may claim the two percent-er-ofre-perceicteased cost exemption. The-basperienceeriod
must be twelve consecutive calendar months endirg @bout sixty days preceding the next
filing of the application.

2.4. “Claims” means requests for reimbursemenp&yment of services made by or on
behalf of an insured to an insurer or a providartansurer, or its intermediary, administrator or
representative.

2.5. “Diagnostic codes” means a numerical idesttifis set forth in the current American
Psychiatric Association’s Diagnostic and StatidtManual of Mental Disorders, as periodically
revised.

2.6. “Diagnostic related groups” means a numegode method of determining
financing to reimburse various providers for seggiperformed. A diagnostic related group is
associated with a method of classifying inpatiesgpital services published in the Federal
Register.

2.7. “Group members” means beneficiaries or memtmmeiving health care coverage
through a group health benefit plan.
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2.8. "Group health plan" means an employee webarefit plan, including a church
plan or a governmental plan, all as defined inised¢hree of the Employee Retirement Income
Security Act of 1974, 29 U. S. C. 81002, to theeekxthat the plan provides medical care.

2:82.9 “Health benefit plan” means benefits consistignedical care provided
directly, through insurance or reimbursement, dirgctly, including items and services paid for
as medical care, under any hospital or medicalresg@encurred policy or certificate, hospital,
medical or health service corporation contractjtheaaintenance organization contract, or plan
provided by a multiple-employer trust or multipleyeloyer welfare arrangement. “Health
benefit plan” does not include excepted benefitdedmed by W. Va. Code §33-16-1a (f).

2:92.1Q “Incurred expenditures” means costs associatddmental health benefits and
medical-surgical benefits. Incurred expenditunetude actual claims paid and that percentage
of per member per month case management expeusesiistrative expenses, utilization
review and capitation paid associated with mergalth benefits during the base period. The
allowable percentage is to be calculated by comgactual amounts paid to providers per the
terms of the health benefit plan or provider agresinfior mental illness with the actual amounts
paid to providers per the terms of the health bepkfn or provider agreement for all claims.
Incurred expenses do not include premiums.

2102.11 “Individual subscribers and members” means glsiparticipant in a group
health benefit plan.

2312.12 “Insurer” means an insurer licensed to tranaacitdent and sickness
insurance in this state, and a health maintenargamization to whom a certificate of authority
has been issued by the-WestVirgintatastraDommissioner under the provisions of W. Va.
Code 8833-16-#t seg. and 33-25a-Et seg., or who are otherwise subject to W. Va. Code 833-
16-3a.

2-322.13 “Mental illness” means any illness or treatmigatt is specified as related to
mental health in the form of diagnostic relatedupsy diagnostic codes, pharmaceutical and/or
therapeutic classes.

2-132.14 “Pharmaceutical classes” means a numerical ifteandf pharmaceuticals as
set forth in the current American Psychiatric Asaton’s Diagnostic and Statistical Manual of
Mental Disorders, under the following classificatip as periodically revised: antianxiety and
sedative-hypnotic drugs, antimania drugs, antidsganets, antipsychotics, CNS stimulants,
alcohol antagonists and antidementia drugs.
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2142.15 “Plan” means filings consisting of each formewéd for any group with more
than-twenty-fivefifty members. For groups with-twenty-fifily members or less, filings may
consist of each form offered or of that form offiees a group plan eftwenty-fiféty members
or less.

2-152.16 “Serious mental illness” means an illness inellich the current American
Psychiatric Association’s Diagnostic and StatigtManual of Mental Disorders, as periodically
revised, under the diagnostic categories or susifileations of: (i) Schizophrenia and other
psychotic disorders; (ii) bipolar disorders; (di@pressive disorders; (iv) substance-related
disorders with the exception of caffeine-relatezsbdilers and nicotine-related disorders; and (vi)
anorexia and bulimia.

2-362.17. “Therapeutic classes” means a numerical idemtdf therapeutic treatments
as set forth in the current American Psychiatrisgesation’s Diagnostic and Statistical Manual
of Mental Disorders, as periodically revised.

2-372.18 “Total anticipated costs” means all costs aptited to be associated with
implementing mental health parity, including actdalims paid and that percentage of per
member per month case management expenses, adativésexpenses, utilization review and
capitation paid associated with mental health bene@éring the base period. The allowable
percentage is to be calculated by comparing aetmalunts paid to providers per the terms of the
health benefit plan or provider agreement for miatiteess with the actual amounts paid to
providers per the terms of the health benefit plaprovider agreement for all claims.

2.19. “Total actual costs” means all incurred attwwsts associated with providing
mental health benefits, including actual paid ckend that percentage of per member per
month case management expenses, administrativeseqeaudtilization review and capitation
incurred during an experience period.

2-182.2Q “Total costs” means all costs associated withl@menting and transacting a
health benefit plan, including both mental heakhdfits and medical-surgical benefits,
including actual claims paid, and that percentdgeeo member per month case management
expenses, administrative expenses, utilizatiorerednd capitation paid associated with mental
health benefits during the base period. The alldgvpercentage is to be calculated by
comparing actual amounts paid to providers petdhas of the health benefit plan or provider
agreement for mental illness with the actual am®paid to providers per the terms of the health
benefit plan or provider agreement for all claims.

§114-64-3. Providing Benefitsfor Serious Mental IlIness.
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3.1. Each health benefit plan issued by an inshrall provide benefits to all individual
subscribers and members and to all group membeexf@nses arising from the treatment of
serious mental illness. The expenses shall nbideccustodial care, residential care or
schooling.

3.2 Aninsurer shall not apply cost-sharing regmients (e.g. deductibles, copayments,
coinsurance) and treatment limits (e.q. limitationsfrequency of treatment and number of
visits) to mental health benefits that are moréries/e than those applied to medical and
surgical benefits or otherwighscriminate between medical-surgical benefits rmedtal health
benefits in the administration of its plan.

3.3 An insurer may make determinations of medieglessity and appropriateness, and,
subject to the nondiscrimination requirements disgation 3.2 of this sectipmay use health
care quality and management tools, which may irecluat are not limited to utilization review,
use of provider networks, implementation of costtamment measures, pre-authorization for
certain treatments, setting coverage levels, inetuthe number of visits in a given time period,
usmg capltated beneflt arrangements usmg feee‘nnce arrangements & ausllng th|rd party

8114-64-4. Allowance of Additionat Cost Containment M easur es.

4.1. AnExcept as provided in subsection 4.2 of this sactninsurer may apply
addittorralcost containment measures, upon approval ofthergssioreiCommissionerif the
insurer submits actuarially certified informatianthe-eemmissioregCommissioner
demonstrating that its total anticipated costsherfirstyearofmplementation for treatment of
mental illness for any plan will exceed two pereemtorne-percentfor-any-group-with-twenty-
five-members-ortessf the total costs for the plar—Edadhorder to continue cost containment
measures in eagfear thereafter, the insuret-stbnstall submitctuarially certified
information to the-cemmisston€ommissionedemonstrating its total costs for treatment of

mental illness will exceed or have exceeded twoguet-or-onepercentforany-grotp-with
twenty-five-members-ertesir the plantrthe-base-period

4.2. For any plan year beginning after Octob&t089 with respect to any “group health
plan” covering a group with an average of more thi@nhemployees on business days during the
preceding calendar year, the insurer may requ@sbweal to apply cost containment measures if
it is determined that the application of mentalltiebenefits for the plan year involved resulted
in an increase of the actual costs of coverage mgpect to medical-surgical benefits and
mental health benefits under the plan by more thvanpercent; such increase is to be calculated
by comparing actual incurred amounts paid to prergdor mental illness with the actual
incurred amounts paid to providers for all incurcémims. The determination of increases in
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actual costs must be made in a written report peeply a qualified and licensed actuary who is
a member in good standing of the American Acadehctuaries. The Commissioner may
approve the use of cost containment measuresddptiowing plan year only.

4.3. a. Whether a treatment is, for purposes of this, mltreatment for mental illness
will be determined by inclusion of the treatmenthe diagnostic response groups, diagnostic
codes, pharmaceutical classes or therapeutic slaskged to mental illness as determined by
the current American Psychiatric Association’s Diastic and Statistical Manual of Mental
Disorders, as periodically revised.

b. If a treatment is included in one or more d@git related groups, diagnostic
codes, pharmaceutical and/or therapeutic clags&sali be included in the insurer’s calculations
and actuarial assessment for total anticipatedcost

424.4 The totalanticipatedosts must be based on actual claims data, anchatde
based on an increase in insurance premiums.

8114-6-5. Calculation for Application of Adettiorat Cost Containment M easur es.

5.1. If an insuret-anticipatelemonstratethat its total costs for treatment of mental

iliness for any plarwittexceed tiave exceeded two percent-or-onepercentfogaup-with
twenty-five-members-ortessf the total costs for such plan in any base pletioe following

calculation shall be used as part of an applicabamplement cost containment measures
intended by the insurer to maintain costs belowweepercent-etr-oriepercent total costs
threshold:

a. Totalantieipatedosts during the-bagxperienceeriod, for that plan, divided
by

b. Total costs during the-baggperienceeriod for that plan.
§114-64-6. Aggregate Lifetime Limits.

6.1. An average aggregate lifetime limit may bpased if the benefit categories to
which separate limits apply account for at leas-tiiird of the dollar amount of all plan
payments for medical-surgical benefits expectdaetpaid under the plan for the plan year (or
for the portion of the plan year after a changplam benefits that affects the applicability of the
aggregate lifetime limits). Any reasonable methwaly be used to determine whether the dollar
amounts expected to be paid under the plan wilstitate one-third of the dollar amount of all
plan payments for medical-surgical benefits.
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8§114-64-7. Annual Limits.

7.1. An average annual limit may be imposed iflibeefit categories to which separate
limits apply account for at least one-third of th@lar amount of all plan payments for medical-
surgical benefits expected to be paid under the folathe plan year (or for the portion of the
plan year after a change in plan benefits thattdfthe applicability of the aggregate lifetime
limits). Any reasonable method may be used tordetee whether the dollar amounts expected
to be paid under the plan will constitute one-tlafdhe dollar amount of all plan payments for
medical-surgical benefits.

8114-64-8. Ratesand FormsFilings.

8 1 In order to qualify for mental health pamyst contalnment measures, an insurer

i i . iui ust request aooroval in
the manner Drescrlbed bv the Comm|SS|oner on nfnesfavallable on the Offices of the
Insurance Commissioner’s website

8.2. The actuarially certified application shadlfided no less than sixty days before the
anticipated effective date or renewal date of the.p

8.3. The—eommisston€@ommissioneshall have sixty days within which to approve or
disapprove the use of cost containment measures.

8.4. The approval of-addittenabst containment measures shall be on an annsial ba
and may result in a directive to add or delete costainment measures.

§114-64-9. Record Retention Requirements.

9.1. Any report submitted pursuant to subsecti@mwod this rule and all underlying
documents relied upon by the actuary in prepahegéport, shall be retained by the insurer for
six years following notification of the Commissiaisedecision regarding the request to institute
cost containment measures.
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