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§114-25-1. General.

1.1. Scope. -- This fegistative rule estabhished establishes standards for licensing and
regulation of insurance adjusters. It is partly based on the National Association of Insurance
Commissioners” “Public Adjusters Licensing Model Act (Model 228).” as amended in the 3"
quarter of 2009.

1.2, Authority. -- W. Va. Code §§33-12B-12 and 33-2-10.

1.3. Filing Date. -- Apri15:1556-
1.4. Effective Date. -- Apri-15;-1596-

§114-25-2. Definitions.

2.1. “Adjuster” means any individual who, for compensation, fee or commission,
investigates and settles claims arising under property, casualty or surety insurance contracts on
behalf of either the insurer or the insured. As used 1n this rule, the term "adjuster” shattimetude
both includes public adjusters, and company adjusters, and crop adjusters, unless specified
otherwise.

2.2. “Code” means the W. Va. Code.

2.3. “Commissioner” means the West Virginia Insurance Commuissioner ofHre-Stateof
Wia.

2.4. “Company adjuster” means an individual representing the interests of the insurer,
including independent contractors with the insurer and salaried emplovees of the insurer.

2.5, “Crop adjuster” means a person who adjusts crop insurance claims under the federal
crop insurance program administered by the United States Department of Agriculture.

2.6. "Home state” means the District of Columbia or anv state or territory of the United
States in which an adjuster maintains his or her principal place of residence or business and in
which he or she 1s hcensed to act as a resident adjuster: Provided. That if a person's principal
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place of residence or business does not license adjusters for the type of adjuster license sought in
this state. he or she shall desionate as his or her home state any state in which he or she has such
a license.

2.7. “Insurance emergency” means a temporary situation declared by the Commissioner
pursuant 1o W. Va. Code §33-12B-11a when he or she finds that there is an inadequate number
of licensed adjusters to meet the demands of the public.

2.58. “Public adjuster” means an-independentcontractor representing sotety the-fmancrat
: e : » G

2.8.a. Any person who, for compensation or any other thing of value and solely in
relation to first party claims arising under insurance confracts that insure the real or personal
property of the insured, acts on behalf of the insured in negotiating for, or effecting the settlement
of a claim for loss or damage covered by an insurance contract.

2.8.b. A person who advertises for employment as a public adjuster or solicits
business or represents himself or herself to the public as a public adjuster.

2.8.c. A person who directly or indirectly solicits business, investigates or adjusts
Josses, or advises an insured about first party claims for losses or damages ansing out of policies
of insurance that insure real or personal property for another person engaged in the business of
adjusting losses or damages covered by an insurance policy, for the insured.

§114-25-3. License Requirements.

3.1. Omandafterfuty 1989 No person shall in West Virginia act as or hold himself to
be an adjuster unless themrso licensed by the Commissioner.

3.2. Personsperformmeg the-fotiowngactiviteswih nothedesmedtobeactingas—=
adpustersoastorequireheensture by the-commmssroner  The definition of adjuster does not

include. and an adjuster’s license shall not be required of. the following:
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3.2.a. An attornev-at-law admifted to practice in this_state, when acting in their

professional capacitv as an attorney;

3.2b. A person emploved solely to obtain facts surrounding a ¢laim or fo furmish
technical assistance to a licensed company adjuster;

3.2.¢. An individual who is emploved to investigate suspected fraudulent
insurance claims but who does not adiust losses or determine claims pavments;

3.2.d. A person who solely performs executive. administrative, managerial or
clerical duties or anv combination thereof and who does not investigate, negotiate or settle claims
with policvholders, claimants or their legal representative;
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3.2.e. A licensed health care provider or its emplovee who provides managed care
services so long as the services do not include the determination of compensabihity;

3.2.f A managed care oreanization or any of its emplovees or an emplovee of
anv oroanization providing managed care services so long as the services do not include the

determination of compengability:

3.2.0. A person who settles only reinsurance or subrogation claims:

3.2.h. An officer, director or manager of an authorized insurer or surplus lines
insurer or a risk retention group or of a related holding company or an affiliated insurer. in the
state, whether an individual or a business entity, or an attomey-in-fact of a reciprocal insurer.

3.2.1. A U.S. Manager of the United States branch of an alien isurer;

3.2.3. An individual under the exemption mav enter the state fo participate in
mediations as the company representative with authority to settle. but may not participate in
settlement or nesotiation of the claim:

3.2.k. A person who investigates, negotiates or settles life, accident and sickness,
annuity or disability insurance claims;

3.2.1. An individual who adjusts claims on behalf of a self insured entity:

3.2.m. A licensed insurance producer. attormev-in-fact of a reciprocal insurer or
managing general agent of the ingurer to whom claim authority has been granted by the insurer;

3.2.1n. A person who adjusts claims for licensed farmers’ mutual fire isurance
companies: and

3.2.0. A person located in a cenfral office of the insurer outside the State of West
Vireinia who adjusts claims by telephone onlv and does not enter the State of West Virginia in
the course of adjusting such claims.
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3.43. Claims arising out of a particular loss of unique or unusual character may be
adjusted by a non-licensed adjuster upon registration with the Commissioner provided-that- as
long as the work of the non-licensed person mmust-be is supervised by either an adjuster licensed
in this state or by an insurance company authorized to do business in this state; Provided, That
the authority to work granted as provided herein to unlicensed persons s hmited to three losses
within any twelve month period.

§114-25-4. Emergencv Adjuster Licensing.

4.1. Upon declaration of an insurance emergency, a licensed insurer may applv io the
Commissioner requesting the issuance of emergency licenses to persons designated m the
application to act as emergency adjusters.

4.2. The Commissioner shall act on the application within one business day after it has
been received in his or her office; Provided. That an individual designated in the application
may begin adjusting losses upon submission of the application to the Commissioner and may
continue to do so unless the application is denied.

4.3, An emereency license is effective for a period not to exceed one hundred and twenty
(120) davs: Provided. That the Commissioner may, upon written request by the supervising
adjusier or insurance company., grant such ninety-day extensions as he or she deems appropriate.

4.4. The Commissioner may. without notice and hearing. revoke the privileges of an
individual holding an emergency license on grounds specified by this rule.

4.5. Emereency adjusters must keep in their possession at all times the West Viroinia
emereency license in order to be eligible to adjust emergency claims.

4.6. Insurers are responsible for their designated adjusters and will be held accountable
for such adjusters’ acts or failures to act.

§114-25-45. Categories and Types of Licenses.

45.1. The types of adjuster’s licenses which may be issued are as follows:
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45.1.a. Company adjuster.
45.1.b. Public adjuster.

5.1.c. Crop adjuster.

45.2. Anindividual may be licensed concurrently under separate licenses as a company
adjuster amd-as-apublic, a public adjuster and as a crop adjuster but shall not act as a company or
crop adjuster and a public adjuster with respect to the same claim.

§114-25-56. Qualifications.
56.1. No individual may hold a license as an adjuster unless that individual:
56.1.a. Is eighteen years of age or older;

56.b. TIs a resident of West Virginia, except for nonresident adjusters as provided
in W.Va. Code §33-12B-9 and $t14=25-+1 114 WV CSR 25-11;

56.c. Satisfies the Commissioner that he or she 1s trustworthy and competent.
The Commissioner may, at his or her discretion, test the competency of all applicants for a
license under this section by examination. If such examination is required by the Commissioner,
cach examinee shall pay a twenty=frvedoHar$25 examination fee for cach examination to the
Commissioner-whichfeesshath-be-used-fortheprposesset-forthrm W v Code353=3-13. The
Commissioner may, at his or her discretion, designate an independent testing service to prepare
and administer such examination subject to direction and approval by the Commissioner, and
examination fees charged by such service shall be paid by the applicant.
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8114-25-7. Application For Licensure.

7.1. Application for a company. public or crop adjuster’s license shall be made to the
Commissioner on forms prescribed by him or her and shall contain such information and be
accompanied by such supporting documents as the Commissioner may require and, if so required
bv the Commissioner. shall be made under oath. The fee for an adjuster’s hcense 15 $25 and
shall be submitted with the application.

7.2 Applicants for a crop adjuster license must pass a writfen examination that tests the
knowledee of the individual concerning the insurance laws of this state and the duties and
responsibilities of a multi-peril crop adjuster: Provided, That in lieu of such an examination, the
Commissioner may accept certification that the individual has passed a proficiency examination
approved bv the federa] Risk Management Agency.

7.3. Willful misrepresentation of anv fact in any such application or in any docurnents in
support thereof is a violation of chapter thirtv-three of the Code and this rule.

§114-25-78. Records Maintenance.

78.1. Adtpublicadjusters A public adjuster shall maintain for-threeyearsatter-the

i . 4u F ol i o P ] }at A £ 1a £ 41 S i
EmMnIatror ol T aIrs G TONS W THsUI U d WUTTITD TG TCCOTT O CdaCiy O UFCIT il el b dUiiUlS do dil

e + T3 | . I S ) o 31 Py R .l 4a . i D L P 4 1 g
Aauinicl, LTI ITLUR us 1cquucu O ORC ITFAIITATIIOTE Uy S oo LB THCTIRC O AT IV U T TIUCAS 1) g

complete record of each transaction as a public adjuster including:

78.1.a. the Name of the msured;
78.1.b. the Date, location and amount of loss;
78.1.c. a Copy of the contract between the public adjuster and the insured;

#8.1.d. theamount Name of the insurer. amount, expiration date and number of
each policy carried with respect to the loss;
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78.1.e. an Itemized statement of the insured's andforthirdpartyclatmant's

recoveries;
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8.1.f Ttemized statement of all compensation received by the public adjuster,
from any source whatsoever, In connection with the loss;

8.1.¢. A register of all monies received. deposited, disbursed. or withdrawn in
connection with a fransaction with an insured. including fees transfers and dishursements from a
trust account and all transactions concerning all interest bearing accounts.

8.1.h. Name of the public adjuster who executed the contract;

8.1.i. Name of the attorney representing the insured, if any, and the name of the
claims representatives of the insurance company: and

8.1.1. 10.2.a.10. Evidence of financial regsponsibilitv in a format prescribed by the
Commissioner,

~
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8.2. Records of public adjusters must be maintained for at least five vears after the

termination of the transaction with an insured and shall be open to examination by the
Commissioner at all times.

8.3. Records submitted to the Commissioner in accordance with this section that contain
information determined to be proprietary by the Commissioner shall be treated as confidential by
the Commissioner and shall not be subject to the public disclosure provisions of chapter twenty-
nine-b of the Code.

§114-25-9. Standards of Conduct of Companv and Crop Adjusters.

9.1. The standards of conduct of company and crop adjusters are as follows:
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9.1.a. A company or crop adjuster shall not give legal advice. and shall not deal
directly with any policvholder or claimant who is represented by legal counsel without the
consent of the leeal counsel involved.

9.1h. A company or crop adjuster shall identify himself, herself or itself as an
independent contractor and. if applicable. identifv his or her employer when dealing with any

policvholder or claimant.

9.1.c. A company or crop adjuster shall identifv his or her emplover when dealing
with any policvholder or claimant.

9.1.d. A company or crop adjuster shall not have any financial interest in any
adjustment or acguire for himself or herself anv interest or title in salvage. without first receiving
written authoritv from the principal.

§114-25-10. Standards of Conduct of Public Adjusters.

10.1. Public adjusters shall adhere to the following standard of conduct:

10.1.a. A public adjuster is obligated to serve his or her client with objectivity
and complete lovalty, and to render to the insured such information. counsel and service, as
within the knowledee. understanding and opinion in good faith of the licensee. as will best serve
the insured’s insurance claim needs and interest:

10.1.b. A public adiuster shall not solicit, or attempt to solicit. an insured during
the progress of a loss-producing occurrence, as defined in the insured's insurance contract;

10.1.c. A public adjuster shall not permit an unhicensed employee or
representative of the public adjuster to conduct business for which a license is required under this
article:

10.1.d. A public adjuster shall not have a direct or indirect financial interest in
any aspect of the claim, other than the salary, fee. commission or other consideration established
in the written contract with the insured. unless full written disclosure has been made to the
insured as set forth 1n subsection 11.4 of this rule;

10.1.e. A public adjuster shall not acquire any interest in salvage of property
subiject to the contract with the insured unless the public adjuster obtains writien permission from
the insured after settlement of the claim with the insurer;
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10.1.f The public adjuster shall not refer or direct the insured to get needed
repairs or services in connection with a loss unless the adjuster discloses to the insured whether
the adjuster may receive direct or indirect compensation for the referral:

10.1.g. The public adjuster shall disclose to an insured if he or she has any
interest or will be compensated by anv construction firm, salvage firm. building appraisal firm,
motor vehicle repair shop or any other person that performs any work in conjunction with
damages caused by the insured loss; and

10.1.h. The source and amount of any compensation or thing of value received
by the public adjuster in connection with an insured’s loss shall be disclosed in writing to the
insured.

10.2. Public adjusters shall adhere to the following general ethical requirements:

10.2.a. A public adjuster shall not undertake the adjustment of any claim if the
public adjuster is not competent and knowledgeable as to the terms and conditions of the
insurance coverage. or which otherwise exceeds the public adjuster's current expertise;

10.2.b. A public adjuster shall not knowingly make any oral or written material
misrepresentations or statements which are false or maliciously critical and intended to injure any
person engaged in the business of insurance to anv insured client or potential insured client;

10.2.c. No public adjuster, while so licensed by the Commissioner. may represent

or act as a company adjuster on the same claim:

10.2.d. The contract with the insured shall not be construed o prevent an insured
from pursuing any civil remedy after the three-business day revocation or cancellation period:

10.2.e. A public adjuster shall not enter inte a coniract or accept a power of
attorney that vests in the public adjuster the effective authority to choose the persons who shall
perform repair work;

10.2.£ A public adiuster shall ensure that all contracts for the public adjuster’s
services are in writing and set forth all terms and conditions of the engagement;

10.2.¢. A public adjuster may not agree to any loss settlement without the
insured's knowledge and consent: and

10.2.h. Public adjusters may not directly solicit a client for emplovment between
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the hours of seven p.m. and nine a.m.

§114-25-11. Contract Between Public Adjuster and Insured.

11.1. Public adjusters shall ensure that all contracts for their services are in a document
entitled "Public Adjuster Contract” containing the following:

11.1.a. Full name of the adjuster signing the contract;

11.1.b. Permanent home state business address and phone number:

11.1.c. License number:

11.1.d. The insured's full name, street address, insurance company name and
policv number:

11.1.e. A description of the Ioss and its location:

11.1.f. Description of services to be provided to the insured;

11.1.e. Sienatures of the public adjuster and the insured and date(s} signed; and

11.1.h. Full salarv. fee, commission, compensation or other considerations the
public adjuster is to receive for services.

11.2. The contract may specify that the public adjuster shall be named as a co-payee on
an insurer’s payvment of a claim.

11.2.a. If the compensation is based on a share of the insurance settlement. the
exacl percentave shall be specified.

11.2.b. Initial expenses to be reimbursed to the public adjuster from the proceeds
of the claim payvment shall be specified by type. with dollar estimates set forth in the contract and
with any addifional expenses first approved by the mmsured.

11.2.c. Compensation provisions in a public adjusting contract shall not be
redacted in anv copy of the contract provided to the Commissioner.

11.3. If the insurer, no later than seventy-two hours afier the date on which the loss is
reported to the insurer. either pays or commits in writing to pay to the insured the policy limit of
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the insurance policy. the public adjuster shall:

11.3.a. Not receive a commission consisting of a percentage of the total amount

paid by an insurer to resolve a claim;

11.3.b. Inform the insured that loss recovery amount might not be increased bv

insurer; and

11.3.c. Be entitled only to reasonable compensation from the insured for services
srovided by the public adjuster on behalf of the insured. based on the time spent op a claim and
expenses incurred by the public adjuster, until the claim is paid or the insured receives a written
commitment to pay from the insurer.

11.4. A public adjuster shall provide the insured a written disclosure concerming any
direct or indirect financial interest that the public adjuster has with or in any other party who 1s
involved in any aspect of the claim. including but not limited to any ownership of, other than as a
minoritv stockholder. or any compensation expected to be received from. any construction firm,
salvage firm, building appraisal firm. motor vehicle repair shop, or any other person that provides
estimates for work. or that performs any work in conjunction with damages caused by the insured

loss.

11.5. A public adjuster contract may not contain any contract term that:

11.5.a. Allows the public adijuster's percentage fee to be collected when money is
due from an insurance company, but not paid, or that allows a public adjuster to collect the entire
fee from the first check issued by an insurance company. rather than as percentage of each check
issued by an insurance company;

11.5.b. Requires the insured to authorize an insurance company to 1ssue a check
only in the name of the public adiuster;

11.5.¢c. Imposes collection costs_or late fees: or

11.5.4. Precludes an insured from pursuing ¢ivil remedies.

11.6. Prior to the siening of the contract. the public adjuster shall provide the insured
with a separate disclosure document regarding the claim process that states:

11.6.a. Property insurance policies obligate the insured to present a claim fo his or
her insurance company for consideration. There are two types of adjusters that could be involved
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in that process. The definitions of the three types are as follows:

11.6.a.1. "Company adjuster” means an adjuster representing the interests
of the insurer. including an independent contractor and a salaried employee of the insurer. The
company adjuster should not charge the insured a fee for his or her services.

11.6.2.2. "Public adjuster” means an insurance adjuster who does not work
for anv insurance company. The public adjuster works for the insured to assist in the preparation.
presentation and settlement of the claim. The insured hires the public adjuster by signing a
contract aereeing to pay him or her a fee or commission based on a percentage of the settiement,

or other method of compensation.

11.6.b. The insured is not reguired to hire a public adjuster to help the insured meet his
or her obligations under the policy. but has the right to do s0.

11.6.c The insured has the right to initiate direct communications with the insured's
attomney. the insurer, the insurer's adjuster, and the insurer's attorney, or any other person
regarding the settlement of the insured's claim.

11.6.d. The public adjuster is not a representative or emplovee of the insurer.

11.6.¢. The salary, fee. commission gr other consideration paid to a public adjuster is the
obligation of the insured. not the insurer.

11.6.f. The contract shall be executed in duplicate to provide an original contract to the
public adjuster and an original contract to the insured. The public adjuster's original contract
shall be available at all times for inspection without notice by the Commissioner.

11.6.2. The public adjuster shall provide the insurer a notification letter, which has been
siened by the insured, authorizing the public adjuster to represeni the insured's interest,

11.6.h. The insured has the right to rescind the contract withm three business days after
the date the contract was signed. The rescission must be in wrting and shall be delivered to the
public adjuster at the address in the contract within the three business day period; Provided, That
a rescission letier postmarked within the three-day rescission period shall be deemed ot have

been delivered within such period.

11 6.1, If the insured exercises the right to rescind the contract anvthing of value given
by the insured under the contract will be returned to the insured within fifteen business days
following the receipt by the public adjuster of the cancellation notice.
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§114-25-12. Public Adjuster Fees.

12.1. Anv fee charesed by a public adjuster must be reasonabile.

12.2. A public adjuster shall not pav a commission, service fee or other valuable
consideration to a person for investigating or setthine claims in this state 1f that person is required

to be licensed under this article and is not so licensed.

12.3. A person shall not accept a commission. service fee or other valuable consideration
for investieatinge or settling claims in this state if that person is required to be licensed under this
article and 1s not so licensed.

12.4. Inthe event of a catastrophe. no public adjuster shall charge, agree to or accept as
compensation or reimbursement any payment. commission, fee, or other thing of value equal fo
more than ten percent of anv insurance settlement or proceeds. No public adjuster shall require,
demand or accept any fee, retainer, compensation, deposit, or other thing of value, prior to
settlement of a claim.

8§114-25-13. Escrow or Trust Accounts.

13.1. A public adjuster who receives. accepts or holds any funds on behalf of an insured
towards the settlement of a claim for loss or damage shall deposit the funds in a non-interest
bearing escrow or trust account in a financial institution that is insured by an agency of the
federal covernment in the public adjuster’s home state or where the loss occurred.

§114-25-14. Assumed Names.

14.11 A company, public or crop adjuster doine business under anvy name other than the
adijuster's legal name is required to notify the Commissioner prior to using the assumed name.

§114-253-815. Prohibited Practices; Veidable Contracts.
815.1. A public adjuster shall not solicit or attempt to solicit employment during progress
of a loss-producing occurrence nor while the fire department or its representatives are engaged at

the damaged premises.

815.2. A public adjuster shall not collect or attempt to collect a fee or charge from a
repair contractor for obtaining repair work for the contractor.
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$15.3. A public adjuster shall not advance money or any other valuable thing to an
insured pending adjustment of a claim.

£]5.4. A public adjuster shall not provide his or her services to a client until the adjuster
has contracted in writing with the insured or his or her authorized representative. A coniract
which is executed within forty-eight hours after conclusion of the loss producing occurrence shall
be voidable at the option of the insured for ten days after execution of the contract. The written
contract shall constitute the entire agreement between the adjuster and the insured and shall
disclose all fees to be charged the insured by the public adjuster. A copy of the coniract shall be
given to the insured when the contract 1s executed.

§114-25-916. Addresses of Adjusters; Filing.

$16.1. Each adjuster shall file with the Commissioner the complete address of his
principal place of business and the complete address of his residence inciuding the name and
number of the street, or if the street where the business is located is not numbered, the number of
the post office box. The Commissioner may require the filing of other information for the
purposes of identifying the principal place of business and the place of residence.

§114-25-1617. Change of Address; Notice.

1617.1. Within thirty days of a change of business or residence address by an adjuster the
adjuster must file with the Commissioner the current version of such information as is required
by Seetion9 Section 16 of this rule. An adjuster's principal place of business may be either a
home or a business address, but in either event, the adjuster must maintain such address as a
permanent office.

§114-25-1+118. Licensing of Nonresident Adjusters.

+1.18.1. An individual otherwise complying with the provisions of this rule and-Chapter
3ot W-Vea—Codewhotsaresidentof another-state-and-who 15 a licensed ad}uster ofsuch In his
or ner nome her home state, may be uucuacu asamonresrdent au_, USterTr thts ch:LLC tithe-state-of residence
ofsuchromnrestdent apply with the Commissioner to become licensed as a nonresident company,
public or crop adjuster in this state if his or her home state has established, by law or regulation
fike requirements for the licensing of a resident of this state as a nonresident adjuster and if the
applicant’s home state awards nonresident licenses 1o residents of this state on the same basis.
Such an individual is exempt from the examination requirements of W.Va. Code §33-12B-5 if
his or her home state required a substantially similar prelicensing examination.

++.18.2. The Commissioner may issue an adjuster's license to any applicant who 1s not a
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West Virginia resident and who cannot meet the requirements of Section ++18.1 1 of this rule 1f
the applicant passes a writien examination in West Virginia.
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18.3. As a condition to the continuation of a nonresident adjuster license, the licensee
shall maintain a resident adjuster license in his or her home state.

18.4. An individual who has obtained a nonresident adjuster license and who thereafter
establishes leeal residency in this state shall make application within ninety (90) days t0 obtain a
resident license for the same line of authonty: such applicant is exemnpt from any prelicensme

examination requirements.
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§114-25-1319. License Fee.

$319.1. The fee for an adjuster license shall be as provided in §33-12b-8 of the W.Va.
Code.

§114-25-1420. Expiration of License; Renewal.

+420.1. All licenses of adjus‘iers shall explre at midnight on thc—May—ﬂnﬁy—ﬁrst ay 31

next following the date of issuance. Fhe-commissiorershatrenew-ammuaity thefreerse otal

Ta—ls 1o 124 | 3
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20.2. An adjuster who allows his or her hicense to lapse may have such license reinstated
if he or she makes application within twelve months of the expiration date and pavs a penalty in

Page 16



Insurance Commissioner
Emergency Rule
Title 114, Series 25

the amount of $25 in addition to any other fees.
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