WEST VIRGINIA INFORMATIONAL LETTER

NO. 136

SEPTEMBER, 2001

TO:
All Insurance Companies Licensed to Do Business in the State of West Virginia, 

Insurance Trade Associations, Insurance Media Publications and All Other Interested Persons


The purpose of this Informational Letter is to clarify and explain the Commissioner's construction, application and enforcement of Senate Bill 494 which became effective July 12, 2001 and pertains to associations doing business in West Virginia.  Senate Bill 494 created a new definition section to the West Virginia Insurance Code entitled "Association" which reads:


"Association" means, as used in this chapter and corresponding rules, a bona 
fide association which has been in active existence for at least five years; has 
been formed and maintained in good faith for purposes other than obtaining 
insurance; does not condition membership in the association on any health 
status-related factor relating to an individual; makes accident and sickness 
insurance offered through the association available to all members regardless 
of any health-status related factor relating to members or individuals eligible 
for coverage through a member; does not make accident and sickness 
insurance coverage offered through the association available other than in 
connection with a member of the association; and meets any additional 
requirements as may be set forth in this chapter or by rule.

  W. Va. Code Section 33-1-22 (2001).  

 
This new definition is identical to other definitions of bona fide association, appearing elsewhere in the West Virginia Code which were enacted by the Legislature to effectuate the requirements of the Health Insurance Portability and Accountability Act of 1996, (hereinafter "HIPAA").  W. Va. Code §§ 33-15-2a, 33-16-1a (2000 repl. vol.).  However, because Senate Bill 494 does not delineate its specific application and exemptions as does federal HIPAA, it must be construed by the West Virginia Insurance Commissioner in a manner which is consistent with existing West Virginia and federal laws.

   
Therefore, consistent with the legislative intent, the definition of "association" contained in Senate Bill 494 will not apply to "Excepted Benefits" as defined by West Virginia Code Section 33-16-1a(f).  These include:



(1)
Any  policy  of liability  insurance  or  contract  supplemental  thereto;  coverage only 

for  accident  or  disability  income  insurance or any combination thereof; automobile 

medical payment insurance; credit-only insurance; coverage for on-site medical clinics; 

workers' compensation insurance;  or other similar insurance under which benefits for 

medical care are secondary or incidental to other insurance benefits; or



(2)
If  offered  separately,  a  policy  providing  benefits for long-term care, nursing home 

care,  home health care,  community-based care or any combination thereof,  dental or 

vision benefits, or other similar, limited benefits; or


(3)
If offered as independent, noncoordinated benefits under separate policies or 
certificates, specified disease or illness coverage, hospital indemnity or other fixed 
indemnity insurance, or coverage, such as medicare supplement insurance, 
supplemental to a group health plan; or 



(4)
A policy of accident and sickness insurance covering a period of less than one year.


Finally, the West Virginia Insurance Commissioner   interprets Senate Bill 494 and West Virginia Code Section 33-1-22 to apply only to association-based group health benefit plans as defined in West Virginia Code Section 33-16-1a(h) that are provided to  an association of employers or employees.  It does not apply to association members which are not insured under an employer group master policy issued to an employer.  


This construction, which harmonizes Senate Bill 494 with prior federal and state legislative enactments, is consistent with the apparent intent of the Legislature and permits the continued availability of non-employment based association group insurance to residents of this state.


Notwithstanding the Commissioner's construction of Senate Bill 494 and West Virginia Code Section 33-1-22, effective July 12, 2001, all interested parties are placed on notice that the Commissioner will apply and enforce the provisions of West Virginia's Unfair Insurance Trade Practices Act (W. Va. Code §§ 33-11-1 et seq.) and the Unauthorized Insurers Act, as created by 2001 Senate Bill 504, to all association-based group accident and sickness insurers doing business in the State of West Virginia.

            




                                    Jane L. Cline

                                                




Insurance Commissioner
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